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IRNTRODUCTION

Cryptocurrencies and the digitization of society are among the most in-
teresting development topics of the 21st century. They open doors to com-
pletely new topics. NFT (Non-fungible tokens) are part of these topics, prac-
tically their fusion. Art is experiencing a renaissance with a growing interest
in digital collecting. Digital prints, 3D visualizations of unique things and
objects, music and others that we can buy, sell, use as investments or popu-
larization and promotion of the industry through blockchain technologies.

However, despite the growing interest, there is still a large information
gap and those interested in NFTs do not have one place where they can find
all the information they need, whether it is to sell, to buy or how NFTs work.

The AllAboutNFT project and the E-book you are currently read-
ing are intended to solve and correct this information asymme-
tfry. We have brought together experts in digitization, NFT sales,
NFT taxation and accounting, and lawyers who have pooled their
knowledge to give you complete information for working with NFT.

The e-book you are reading should answer all the questions you will
encounter from the moment of the first idea to create your own NFT
to solving the tax return from its sale. We used this information to 3D
digitization of 700-year-old Corvinus linden tree, which will soon be
available on the market to those interested in owning it as an NFT.

I believe that this publication will also be helpful to you, and
if you still have further questions, we are at your disposal.

JUDr. Rébert Hroncek

Project owner

Founding lawyer of Hron¢ek & Partners
Founder of ADVICE CENTRE



As an object digitizer interested in creating an NFT from a digitized

object, you have several options to digitize your chosen object (which
you should have the right/entitlement to digitize). In the beginning,
you have two main options: to digitize it by yourself or to use the ser-
vices of companies - digitizers - whose services, depending on the type,
size or accessibility of the digitized object, as well as the technology
used for digitization, can range from tens of EUR to thousands of EUR.

The second, more demanding approach is digitization on your own.
Here you have several options as a digitizer. Choosing the most suitable
one again depends on the type of object you want to record, and there-
fore also on the requirements for the accuracy and detail of the scan.

Wedonotneedtoaddress2Dscanningforthepurposesofthise-book.Ifyou
are creating digital art, there is no need to scan anything. In addition, when
you have printed a design print that you want to digitize, you can work with
thestructure of the paper, wearof the paintoranydamagetothevisualorthe
canvas. Therefore, it is more appropriate to deal directly with 3D scanning.

3D scanning technologies make it possible to create a digital three-di-
mensional representation of a physical object or environment. There
are several different technologies and methods of 3D scanning that use
different methods. We select the most interesting in various respects:
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LASER 3D SCANNING

Often referred to as LIDAR (Light Detection and Ranging), employs laser
beams to measure distances to objects or surfaces. LIDAR scanners can
rapidly capture high-density 3D data points, making them useful in appli-
cations like autonomous vehicles, archaeology, topographic mapping, and
forestry. This technology is already used in a few types of mobile phones.

Advantages Disadvantages

* High accuracy and scanning * Requires expensive equipment

speed .. .
P * Limited when scanning
* Ability to obtain detailed 3D transparent or glossy surfaces

maps of the surface of the object ) :
* Usually requires professional

* Usable for a variety of service
applications including industry,
architecture and surveying

STRUCTURED LIGHT SCANNERS

Structured light scanners project patterns of light onto an object and
then capture the deformations in these patterns to calculate 3D coor-
dinates. This technology is suitable for applications in industrial qual-
ity control, reverse engineering, and cultural heritage preservation.

Advantages Disadvantages

* Relatively fast and accurate * Needs sufficient light for
scanning successful scanning

* Usable for various surfaces and * Works best in well-lit
objects environments

* The possibility of scanning larger |* May be affected by other light
scenes sources
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PHOTOGRAMMETRY

The process of taking many photographs of an object from a va-
riety of angles and stitching them together to create a 3D mod-
el. A standard digital camera can be used with specific software
that detects overlapping patterns to build up a 3D reconstruction of
the photographed object. This specialized software analyzes com-
mon points in the photos and calculates the object’s 3D position.

By comparing pixel colours and defining anchor points, pho-
togrammetry  software  evaluates and creates 3D  mod-
els of a vast variety of objects. It is widely used in aerial map-
ping, land surveying, and 3D reconstruction of historical sites.

Advantages Disadvantages

* Low equipment costs (if * Requires proper camera
conventional cameras are used) calibration

* Less accurate in case of lack of
good reference material

* Ability to scan larger scenes

* Usable for terrain mapping and
building modelling * Sensitive to object movement

between frames

CT SCANNING

Combines X-ray technology with computer processing to create detailed
3D images of the internal structures of objects. A CT scanner emits X-ray
beams from various angles around the object. Detectors measure the
amount of X-rays that pass through the object at each angle. A computer
processes this data to reconstruct a cross-sectional image of the object,
and multiple cross-sectional images are stacked to create a 3D model.
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Advantages Disadvantages

* Ability to create detailed 3D
representations of internal
structures

* High doses of ionizing radiation in
the case of X-ray CT

* Expensive and large equipment
* Usable for medical and industrial
applications

ULTRASOUND

3D scanning uses high-frequency sound waves (ultrasound) to cre-
ate 3D images of the internal structures of the human body or ob-
jects. Ultrasound waves are emitted and bounce off different tissues
and structures. The returning echoes are used to construct a 3D image.

Advantages Disadvantages

* Usable for medical applications * Limited to indoor scanning, not
and diagnostics surface 3D maps

* Safe and non-invasive for * May be affected by body tissues
patients and fluids

* The ability to visualize the
internal structures of the body

TOF (TIME-OF-FLIGHT)

3D scanning technology measures the time it takes for light or laser
pulses to travel to an object and back to the sensor. By measuring the
time-of-flight, the system calculates the distance to the object’s sur-
face. Multiple measurements from different angles and positions are
used to create a 3D point cloud, which can be turned into a 3D model.

AA
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Advantages Disadvantages

* Limited resolution to distant
objects

* Fast and efficient scanning

* Usable for a variety of
applications including the gaming | * Sensitive to ambient light
industry conditions

Each technology has its place in different industries and applications,
and the choice depends on the needs and requirements of the particu-
lar task. It is important to consider accuracy, speed, cost and technical
limitations when choosing 3D scanning technology for a given project.

Ideally, if you have enough time for digitization, it is advisable to
use a combination of several methods (for example, photogram-
metry, photometry, and structured light technology). This fusion of
methodologies results in exceptional scan accuracy and realism.

After digitizing the object, the usually important post-production comes
next. Usually (depending on the chosen technology), scans cannot yet
capture all the details exactly. After scanning a 3D object, a post-pro-
duction process follows, which includes processing and editing the ob-
tained 3D data to make it suitable for a specific application or purpose.

This step involves removing any inaccuracies and errors that may be
present in the scanned data. This may include removing noise, inaccura-
cies or “point errors” that may be caused by influences such as vibration
or inaccurate calibrations of the scanning equipment. Use various filters
and techniques to improve the quality of the data and process it to display
the desired levels of detail. With filters, you can tune out unwanted chang-
es that can be caused, for example, by faulty lighting or other factors. If
you used multiple scan images, pair them to create a single 3D model.
In addition, if you use multiple scanning devices or images from differ-
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ent angles, they need to be unified and aligned into one coherent model.

If necessary, be sure to create a polygonal network (mesh) from the
point data. The created mesh will form the surface of the 3D object. You
can subsequently add textures, colours, reduce the number of polygons in
this network and many others. It depends on the level of detail you want.
The rest of the digitization depends on the use of the scanned object - do
you plan to animate it further? Where should it be used - is it only for vi-
sualization or do you want to use it, for example, in the gaming industry?

Please note that these steps in the post-production process can be
complex and often require expertise in 3D modelling and animation. The
accuracy and quality of post-production will depend on the specific re-
quirements of the project and the level of detail you want to achieve.

AA
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CURRENCIES |

CZ NFTs are a type of a crypto asset used to prove owner-
ship of digital or physical items. Each NFT is unique and infor-
mation about it is written in the blockchain to prevent counter-
feiting. Blockchain works on the Distributed Ledger Technology.

Cryptocurrencies, crypto assets and virtual currencies are not specifi-
cally defined within the framework of the Czech tax laws, and the method
of taxation is not specifically determined for them. Therefore, when de-
termining the method of taxation, it is necessary to proceed according
to the general rules and principles established in individual tax laws. The
topic of cryptocurrency was dealt with by the General Financial Director-
ate in its Information on the Tax Assessment of Transactions with Cryp-
tocurrencies (e.g., Bitcoin)! , which was based on the Ministry of Finance’s
announcement?, the opinion of the Czech National Bank® and Czech leg-
islation. This document* defined cryptocurrencies for income tax purpos-
es as intangible, movable and fungible. As NFTs are non-fungible tokens

'Information on the tax assessment of tfransactions with cryptocurrencies (e.g. Bitcoin),
General Financial Directorate, file no. 18809/22/7100-40050-205680, dated 30.3.2022

“Notice of the Ministry of Finance on accounting and reporting of digital currencies
dated 15/05/2018

*Opinion of the CNB on the regulation of the financial market dated 11/19/2018

*Information on the Tax Assessment of Transactions with Cryptocurrencies (e.g. Bit-
coin), General Financial Directorate, file no. 18809/22/7100-40050-205680, dated
30.3.2022
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and they do not meet the definition of fungibility set forth in the Infor-
mation of the General Financial Directorate, the Information cannot be
unequivocally relied upon in determining the manner of NFT taxation.

The only definition regarding crypto assets is provided in the Act on Cer-
tain Measures Against the Legalization of Criminal Proceeds and the Fi-
nancing of Terrorism®, where, in Section 4 (9), the term virtual asset is
defined as an electronically storable or transferable unit that is capable of
fulfilling the purpose of a payment, an exchange or an investment; where
it is not important whether or not it has an issuer, and it must not be a se-
curity, an investment instrument or funds according to the Payment Sys-
tem Act. Furthermore, this law® stipulates that crypto assets may not be
funds intended for payment only at the place of the issuer of these funds
or within a narrowly defined range of suppliers, or for payment of a nar-
rowly defined range of goods or services, and that they may not be funds
for specific benefits provided by employers to their employees and spe-
cific payments made through the provider of electronic communications.

In the European Union, the Regulation of the European Parliament
and of the Council of the EU on Crypto Asset Markets was issued in
20237, where crypto assets are defined as: “a digital capture of val-
ue or right that can be transferred and stored electronically using dis-
tributed ledger technology or assistive technology“. However, cryp-
to assets that are unique or not replaceable by other crypto assets
are excluded from the scope of this regulation, therefore the regula-

*Act No. 253/2008 Coll. on certain measures against the legalization of proceeds from
criminal activity and the financing of terrorism, as amended.

®Act No. 253/2008 Coll. on certain measures against the legalization of proceeds from
criminal activity and the financing of terrorism, as amended.

’'Regulation (EU) 2023/1114 of the European Parliament and of the Council of 31 May
2023, on crypto-asset markets and amending Regulation (EU) No. 1093/2010 and (EU)
No. 1095/2010 and Directives 2013/36/EU and ( EU) 2019/1937
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tion is not applicable to most NFTs due to their non-interchangeability.

Since neither crypto assets nor NFTs are defined in detail in the Czech
legislation for the purposes of tax laws, we recommend that, when de-
termining the method of taxation of NFTs, you consider the transactions
from the perspective of their true nature and accordingly determine
the method of their reporting in accounting records and their taxation.

SE{ The Slovak legislative does not define neither NFT nor it
does not provide any specific instructions for taxation of NFTs.

The first part of the definition of virtual currency in the Meth-
odological guideline of the Ministry of Finance of the Slovak Re-
public is also applicable to the NFT. It states that virtual curren-
cy is a digital value carrier that is not issued or guaranteed by
the central bank or a public authority, nor is it necessarily tied to
legal tender, does not have the legal status of currency or money.

However, the difference between virtual currency and NFT is that virtual
currency is accepted by some individuals or legal entities as mean of pay-
ment.Incontrary,the unique and non-fungible character of NFT causes that
NFT does not provide a possibility to be used as a usual mean of payment.

Even though on the level of European Union the cryptoassets are de-
fined much wider than in the Slovak Republic, for the purposes of tax
regulations the NFTs are usually not considered virtual currencies.

NFTs are, similarly as other tokens, based on DLT (Distribut-
ed Ledger Technology). They are classified among the utility tokens.
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In Slovakia, the legal regulation of crypto assets is not very well devel-
oped so far. The Slovak Income Tax Act® regulates only the method of
taxation of virtual currencies. However, it does not define what is con-
sidered as virtual currency. Methodological guideline of the Ministry of
Finance of the Slovak Republic? defines virtual currency as follows: “the
term virtual currency means a digital value carrier that is not issued or
guaranteed by the central bank or a public authority, nor is it necessarily
tied to legal tender, does not have the legal status of currency or money,
but is accepted by some individuals or by legal entities as a means of
payment and which can be transferred, stored or traded electronically.”

At the same ftime, the Slovak legislation and interpretations of
state authorities do not provide any specific instructions for taxa-
tion of NFTs. First of all, it is crucial to investigate what the essence
of NFT is and to proceed adequately with taxation. Therefore, be-
fore certain legislative changes will be adopted in the future, either
at the legislative level of the European Union or at the national lev-
el, which will regulate the taxation of NFTs, it is necessary to deal with
the question whether NFTs can be considered virtual currency or not.

Following the Slovak definition of virtual currency, it is a digital value
carrier hat is not issued or guaranteed by the central bank or a public
authority, which is applicable also on NFT. NFT, like a virtual currency, is
not strictly tied to legal tender and it does not have status of currency or
money. However, the difference in the identification of virtual currency
and the identification of NFT lies in the last part of the definition, which
says that virtual currency is accepted by some individuals or legal enti-
ties as mean of payment and which can be transferred, stored or traded

8Act no. 595/2003 Coll. On income tax as amended

‘Methodological guideline of the Ministry of Finance of the Slovak Republic no.
MF/10386/2018-721 to the procedure taxation of virtual currencies
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electronically. The main essence of NFT is the authentication of owner-
ship of a certain thing or right. NFT does not enable direct payment for
the provision of services or the delivery of goods. In the event of possi-
bility to exchange NFTs for services or goods, it should be considered a
barter trade. For this reason, when we talk about NFTs, we can hardly
talk about a means of payment. In contrast as regards virtual curren-
cies, it is possible to pay with some of virtual currencies in e-shops that
accept bitcoin (or other virtual currency) payment when buying goods
or services online. In the capital city - Bratislava it is even possible to
pay for a food or beverages using bitcoin in a restaurant owned by the
cryptocurrency enthusiast. Although NFTs can be exchanged for oth-
er NFTs or can be bought or sold in exchange for cryptocurrency, NFT
does not provide a possibility to be used as an usual mean of payment,
which is primarily caused by their unique and non-fungible character.

The main difference of NFTs from virtual cryptocurrencies as well
as from fiat money is that NFTs are non-fungible by nature, which
means NFT cannot be traded or exchanged for one another. Each
NFT has a digital signature and they are not equal in value - one
NFT, for example NBA Top Shot clip, is not equal to another NBA Top
Shot clip, which is in contrast with fiat money or cryptocurrencies®.

At the level of European Union, in October 2022 the European Coun-
cil approved the Regulation on crypto-asset markets! (hereinafter re-
ferred to as the “MiCA”'?). This regulation regulates crypto-assets much
wider than the Slovak legislation. MICA defines a crypto-asset as “a
digital representation of a value or a right which may be transferred

®YWhat Is An NFT? Non-Fungible Tokens Explained [online]. Available here.

UProposal for a regulation of the European Parliament and of the Council on Markets in
Crypto-Assets, and amending Directive (EU) 2019/1937

“The abbreviation comes from the English term “Markets in Crypto-assets”.
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and stored electronically, using distributed ledger technology or simi-
lar technology”. At first sight, the one could say that this definition of
crypto-asset includes also NFTs. However, in paragraph 2a the MICA
further specifies that “This Regulation does not apply to crypto-assets
that are unique and not fungible with other crypto-assets”. The fea-
tures of crypto-assets set by MIiCA limit its application only on fraction-
al parts of NFTs, which should not be considered unique and non-fun-
gible and which can have a financial use. The indicator of fungibility of
NFTs should be their issuance in a large series or collection, however,
its explicit meaning is not defined. According to EU regulators, if a token is
issued as a collection or as a series - even though the issuer may call it an
NFT and even though each individual token in that series may be unique
- it is not considered an NFT. So, although the EU regulators states that
NFTs are excluded from the scope of the MICA, this is not applicable to all
NFTs®. However, it is hard to imagine that the national financial supervi-
sor would have to assess on a case-by-case basis how to categorize an
NFT based on the specific characteristics of the NFT in question, and then
assess whether the NFT falls under any existing financial market regime.

The Committee of Europeanparliamenton Economicand Monetary Affairs
(ECON) stated that NFTs representing intellectual property rights, certifi-
cates of authenticity, guarantees or any right not linked torights in financial
instruments should not fall within the scope of this regulation. ECON also
proposes a special regime for NFTs according to the framework applicable
to the economic and not the financial sector. Thus, the ECON does not see
NFT as a financial instrument. The Committee’s position clearly shows the
intention to categorize NFTs as a separate cryptoasset and to differentiate
NFTs fromother cryptoassets due to their specificcharacter and functions!.

BNFT Collections Will Be Regulated Like Cryptocurrencies Under EU’s MiCA Law, Official
Says [online]. Available here.

“UMENIE V DIGITALNOM SVETE A NFT [online]. Available here.
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https://www.forbes.com/advisor/investing/cryptocurrency/nft-non-fungible-token/
https://www.coindesk.com/policy/2022/08/10/nft-collections-will-be-regulated-like-cryptocurrencies-under-eus-mica-law-official-says/
https://www.polacekpartners.sk/clanok/umenie-v-digitalnom-svete-a-nft

When considering the question whether NFTs are considered vir-
tual currencies in terms of tax regulations, we are inclined to
say that NFTs, with certain exceptions, do not constitute virtu-
al currency for the purposes of tax regulations. Therefore, the in-
come from the sale of NFTs can not be considered the income
from the sale of virtual currency defined by the Slovak Income Tax Act.

HQ 1t should be noted that only the Personal Income Tax Act
defines cryptocurrencies as virtual currencies in Hungary. Ac-
cording to the Hungarian PIT rules the NFTs are considered virtu-
al currencies and taxable according to the taxation of crypto assets.

A cryptoasset, for the purposes of the PIT rules, is a digital repre-
sentation of value or rights that can be electronically transferred and
stored using shared ledger technology (e.g. blockchain) or similar elec-
tronics. Thus, in addition to cryptocurrencies, NFTs and digital ob-
jects acquired in the metaverse, which are transferred through the
blockchain, are also considered cryptoassets under the relevant law.

Beside the PIT rules neither other tax regimes (e.g. VAT, corporate
tax, small business tax, etc.) nor the Accounting Act itself define the
concept of cryptocurrency. Therefore, from an accounting and corpo-
rate tax point of view, cryptoassets are not a separate category and
should be treated and accounted according to the rules applicable to
purchased receivables. Even though this approach differs from inter-
national accounting standards, which require cryptoassets to be treat-
ed as intangible assets or inventories, the official position of the tax
authority is that digital currencies should be accounted as receivables.

Regarding the VAT treatment: according to the case law of the Euro-
pean Court of Justice, cryptocurrencies are payment instruments and
trading with them is a tax-free activity without the right to deduc-
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tion. The sale of cryptos therefore does not give rise to a VAT liabili-
ty, but VAT on the costs related to crypto activities is not deductible.
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WJHHAL TAX REGIM&E
APPLIES TO INCOME

PROM THE SALE OF

Col Czech tax legislation does not specifically regulate the meth-
od of taxation of income from the sale of NFTs. Due to the possi-
ble diversity of NFTs, which may represent rights to various assets,
we recommend that you base the taxation of NFTs on the true na-
ture of the assets and tax the income from their sale accordingly.

1.1. TAX REGIME APPLIED TO INCOME FROM
THE SALE OF NFTS IN THE CASE OF ITS
SALE BY A NATURAL PERSON

Inthe case of natural persons, when selling NFTs, there may be two differ-
entwaysto tax thisincome according to Act No.586/1992 Coll., providing for
income taxes, as amended, either under Section 7 or Section 10 of the Act.

The first option is to tax income from transactions with NFTs as income
from self-employment according to Section 7 of the Act®®. This method of
taxation is used if:

* natural persons will create their own works of art, which will
then be converted into a digital form (NFTs) and sold or li-
censed for use (hereinafter referred to as “copyright fees”),

BAct No. 586/1992 Coll., providing for income taxes, as amended.
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NBT WWW.ALLABOUTNFT.EU 2@

» natural persons will buy and sell NFTs as a part of a trade, which is
defined in the Trade Act as a continuous activity car-
ried out independently, in one’s own name, on one’s own re-
sponsibility, for the purpose of making a profit, while
meeting other conditions stipulated in the Trade Act®.

The second option is to tax income from transactions with NFTs as other
income according to Section 10 of the Act'’. This method of taxation will be
used if the natural person does not meet the conditions for self-employ-
ment and it will only be occasional income from the sale of purchased NFTs.

Income of natural persons is taxed as a part of their personal income tax
returns after the end of the tax period. The basic tax period of natural per-
sons is usually a calendar year. Income received by natural persons during
ayear is taxed in their annual income tax returns. The duty to file an income
tax return arises if the annual income which is object of income tax exceeds
CZK 50 000. If natural persons have both income from a dependent activ-
ity and other income, they will have a duty to file income tax returns if their
income other than that from dependent activity exceeded CZK 20 000.
The threshold will not apply if a natural person reported a tax loss.!®

The tax base, which is determined according to individual provi-
sions for individual types of income, after reduction by the non-tax-
able part of the tax base and the deductible items from the tax base,
is subject to a 15 % tax rate applicable to the part of the tax base up to
48 times the average wage; 23 % tax rate will apply to the part of the
tax base exceeding 48 times the average wage®. In 2023, the average

l6Section 2 Trade Act No. 455/1991 Coll., as amended.
YAct No. 586/1992 Coll., providing for income taxes, as amended.
8Section 38g (1) of Act No. 586/1992 Coll., providing for income taxes, as amended.

%Section 16 of Act No. 586/1992 Coll., providing for income taxes, as amended.
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wage is CZK 40 324%, The tax calculated in this way is subsequently re-
duced by tax discounts and tax benefits under the Income Taxes Act®.

1.1.1. INCOME FROM SELF-EMPLOYMENT

According to Section 7 of the Income Taxes Act?®, several methods
can be used for determining the tax base and subsequent taxation
of income from self-employment.

Taxpayers can claim expenses for achieving, securing and maintaining in-
come from self-employment?. Taxpayers can choose whether to apply ex-
penses in their actual amounts or as a lump sum. When applying expenses
in their actual amounts, taxpayers can choose whether they will keep tax
records or accounting. The chosen method of applying expenses is binding
for allincome in the partial tax base, except for income received from coop-
erating persons. Thelast optionis taxationusing flat-rate tax, but this option
only applies to certain taxpayers who must meet very specific conditions?

A natural person may keep tax records to apply expenses in their actual
amounts. Tax records include data on income and expenses to the extent
that it is possible to determine the tax base, and in which there are data
on property and debts®. As part of the tax records, it is not possible to

BGovernment Regulation No. 290/2022 Coll., providing for the amount of the general
assessment base for 2021, the conversion coefficient for adjusting the general assess-
ment base for 2021, the reduction limits for determining the calculation base for 2023
and the basic pension amounts set for 2023 and on the increase in pensions in 2023.

Sections 35 - 35d of Act No. 586/1992 Coll., providing for income taxes, as amended.
DAct No. 586/1992 Coll., providing for income taxes, as amended.

ZSection 7 (3) of Act No. 586/1992 Coll., providing for income taxes, as amended.
22Section 7a of Act No. 586/1992 Coll., providing for income taxes, as amended.

ZSection 7b of Act No. 586/1992 Coll., providing for income taxes, as amended.
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depreciate long-term intangible assets, and in the case of the acquisition
of long-term intangible assets, their value is applied as an expense in the
year of acquisition. Another way of applying actual expenses is through
accounting. Accounting is regulated in Act No. 563/1991 Coll., providing
for accounting, as amended. In this case, taxpayers tax their economic
results reported in the accounting, adjusted according to the Income Tax-
es Act? for non-taxable items and other adjusting items. Taxpayers have
a duty to keep accounts if they reach the annual turnover of CZK 25 000
000, they are registered in the commercial register, or they decide to do
so voluntarily and in other situations established by Act®. Natural persons
who are accounting units can stop keeping their accounts not sooner than
after 5 consecutive accounting periods in which they kept accounts, a
sooner termination of keeping accounts is only permitted if the natural
person is terminating its activity. In the case of bookkeeping, taxpay-
ers can claim the costs of the acquisition of long-term intangible assets
as part of asset depreciation, which are tax-deductible in the amount of
accounting depreciation. The expenses (costs) that taxpayers can claim
against their business income are governed by the rules that are large-
ly common to natural and legal entities. They must be actual expenses
(costs) that taxpayers used to achieve their taxable income. Expenditures
(costs) incurred by the taxpayer to achieve, secure and maintain this in-
come can be deducted from taxable income, are proven by him in a cer-
tain amount and must not be expenses applied in previous tax periods?,

Flat-rate expenses are determined depending on the type of income.
The percentage amount and the maximum absolute amount of applicable
expenses are determined for various types of income. For income from
copyright fees, i.e. for self-created NFTs, the amount of expenses that the

#Act No. 586/1992 Coll., providing for income taxes, as amended.
BAct No. 563/1991 Coll., providing for accounting, as amended.

%Section 24 (1) of Act No. 586/1992 Coll., providing for income taxes, as amended.
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taxpayer can claim is set as 40 % income, with the annual maximum of
CZK 800 000. For income from business activities based on a trade license,
the amount of expenses that the taxpayer can claim is set as 60 % income,
but the annual maximum is CZK 1 200 000. For the application of flat-rate
expenses, it is sufficient that the taxpayer keeps records of income and
records of receivables. When applying flat-rate expenses, the taxpayer
does not have the option to apply any other expenses related to business?.

Taxpayer can freely decide which method of application of expenses they
choose (if they do not have aduty to keep accounts). The transition between
theapplicationofactualexpensesandflat-rateexpensesislimitedbycertain
rules, and adjustments during these transitions are determined by the Act?.

In the case of applying actual expenses, income (revenue) may ex-
ceeds expenses (costs), or adjustments may be made in determining
the tax base, resulting in a negative tax base or a tax loss. A tax loss
from previous years can be deducted from the tax base in the 2 tax pe-
riods immediately preceding the tax period in which the loss arose, or
in the 5 years immediately following the tax period in which this loss
arose and cannot be applied against income from dependent activities®.

In addition to taxation, the income is also subject to social and health
insurance contributions. The assessment base for social and health in-
surance is a half of the difference between income and expendi-
tures. Social insurance payments are 29,2 % of the assessment base
and health insurance payments are 13,5 % of the assessment base.
In addition, for social insurance, there is a minimum assessment
base of 25 % of the average wage and a maximum assessment base

#’Section 7 of Act No. 586/1992 Coll., providing for income taxes, as amended.
BAct No. 586/1992 Coll., providing for income taxes, as amended.

2Section 34 (1) of Act No. 586/1992 Coll., providing for income taxes, as amended.

AA
NBT WWW.ALLABOUTNFT.EU 24

of 48 times the average wage. For health insurance, only a mini-
mum assessment base of 10 times the average wage is established.

1.1.2. INCOME FROM SALE OF NFTS ACQUIRED BY
PURCHASE OUTSIDE THE SCOPE OF THE BUSI-
NESS ACTIVITIES.

If natural persons sell purchased NFTs outside of their business activities,
this income is taxed as other income according to Section 10 of the Income
Tax Act, but only if it is income that cannot be classified as income from
a dependent activity, income from self-employment, income from capital
assets or income from rent. The income can be reduced by expenses de-
monstrably spent on achieving it, up to the amount of individual types of
income. Any excess of expenses over income is not considered and the re-
sulting loss cannot be compensated in any way with other types of income*®.

1.2. TAX REGIME APPLIED TO INCOME FROM
THE SALE OF NFTS IN THE CASE OF ITS
SALE BY A LEGAL ENTITY

If income arises from the sale of NFTs to a legal entity, the general rules
of the Income Tax Act are used to determine the tax base or tax loss from
that income. Unlike in the case of natural persons, in the case of legal
entities the accounting economic result is always decisive. The economic
result is determined as the difference between revenues and expenses
of the given tax period. The economic result is adjusted for the purposes
of determining the tax base using procedures set out in the Income Tax

*Act No. 586/1992 Coll., providing for income taxes, as amended.

AA
25 WWW.ALLABOUTNFT.EU NBT



Act?®l. Revenues and expenses of a given tax period depend on the meth-
ods of accounting, which are described in the following chapters, and
which are applied according to the actual nature and use of specific NFTs.

NFTs may be included in fixed assets if their expected useful life is more
than one year; the price limit is not determined by legal regulations, but
should be set within the company’s internal accounting guidelines. If the
value of an NFT exceeds the specified limit, the NFT will be capitalized
as a long-term intangible asset and the company will apply the acquisi-
tion costs gradually according to the depreciation plan using accounting
depreciation which is tax deductible. If an NFT is sold before its total ac-
quisition cost was applied in depreciation expenses, its residual value will
be fully tax deductible in the year of sale. In the case of acquisition of an
NFT with its expected useful life exceeding one year and not exceeding
the limit set by the company for long-term intangible assets, the cost of
the given NFT will be applied in the year of acquisition. In the case of
the intention to purchase NFTs for resale within one year, the company
will apply the costs of the purchased NFTs simultaneously with the pro-
ceeds from their sale. In the case of a purchase of an NFT that is not ex-
pected to depreciate and has more of the value of a collectable, this NFT
may be classified as a non-depreciating non-current asset and the cost
of acquisition will be applied against expenses only at the time of sale.

In a corporate income tax return, based on the accounting economic
result before taxation the tax base is determined by means of adjusting
items that reduce and increase the tax base, and any deductible items
are deducted from the tax base. After rounding, the final tax amount is
determined from this value in the amount of 19 %%. Any tax loss from pre-
vious years can be deducted from the tax base in the 2 tax periods imme-

*1Act No. 586/1992 Coll., providing for income taxes, as amended.

%2Section 21 of Act No. 586/1992 Coll., providing for income taxes, as amended.
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diately preceding the tax period in which the loss occurred, or during the
5 years immediately following the tax period in which the loss occurred?

The taxation of income from the transactions with NFTs in the conditions
of the Slovak Repubilic is not clearly defined in any currently valid legis-
lation. When determining the taxation regime for the generated income,
it is necessary to consider primarily the status of the person conduct-
ing transactions with NFTs and also the method of acquiring the NFTs.

Depending on the status of the person conducting the transactions with
NFTs, we distinguish transactions carried out by individuals and trans-
actions carried out by legal entities. In the case of individuals, it is also
necessary to differentiate whether this person conducts transactions with
NFTs as a part of his/her business activities. Another important aspect is
whether there is a transfer of ownership rights related to the NFTs or not.

Based on these circumstances, different tax regimes are also applied to
the generated income. According to the legislation of the Slovak Repub-
lic, the tax base, consisting of the generated taxable income, can gen-
erally be reduced by specifically defined expenses or undergo specific
adjustments for the purpose of its reduction. The tax rate of 15 % (for
micro-taxpayers) or 19 % and 25 % for income generated by individu-
als, and 15 % (for micro-taxpayers) or 21 % for income generated by le-
gal entities, is then applied to the calculated tax base after adjustments.

SPE{ The method of taxation of the income derived from the sale
of NFTs in the conditions of the Slovak Republic, similar to oth-
er member states of the European Union, is currently not clear-
ly defined in the applicable legislation or methodological guidelines
issued by relevant state authorities. This legislative gap creates le-

*Section 34 (1) of Act No. 586/1992 Coll., providing for income taxes, as amended.
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gal uncertainty in the taxation of this type of income in practice.

The legal regulations of the Slovak Republic do not contain ba-
sic definitions of NFTs or transactions related to them. There-
fore, when assessing the appropriate tax regime, it is necessary
to rely on generally accepted definitions of NFTs and derive the
nature of the transaction and its tax implications from them.

The following tax regimes applied to income derived from the sale
of NFTs in the conditions of the Slovak Republic are based on the as-
sumption that NFTs, in their essence, are not cryptocurrencies (or vir-
tual currencies). Income from the sale of NFTs cannot be considered
as income derived from the sale of virtual currency, and therefore, the
relevant provisions of Slovak Income Tax Act cannot be applied to it.

2.1. TAX REGIME APPLIED TO INCOME FROM
THE SALE OF NFTS IN THE CASE OF ITS
SALE BY A NATURAL PERSON

Assuming that the sale of NFTs is carried out by an individual, it is first
necessary to distinguish the method by which this person acquired the
NFTs being sold, and whether the sale or purchase of NFTs is conducted
as a form of their business activity (i.e. trading NFTs is the subject of their
entrepreneurial activity) or whether the sale or purchase of NFTs is con-
ducted outside the scope of their business. Differentiating these situations
is essential for correctly determining the type of income derived from the
sale of NFTs and, consequently, determining the applicable tax regime for
taxation of this income. In transactions involving NFTs, it is also important
to consider whether the sale of an NFT involves the transfer of copyright
to this digital work or whether the copyright itself is the source of income.
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2.1.1. INCOME FROM THE SALE OF SELF-CREATED
NFTS

An individual can acquire an NFT through two basic methods - by pur-
chasing it or by creating it through their own activities. If an NFT is created
through their own activities, it is necessary to distinguish whether it rep-
resents income from licensing the use of the work (referred to as passive
income) or income from creating the work, issuing, reproducing, and dis-
seminating literary works and other works at their own expense, as well as
creating or producing other intellectual property objects and using other
intellectual property objects or transferring rights to intellectual property
objects (referred to as active income) according to the Methodological
Guideline of the Financial Directorate of the Slovak Republic for the taxa-
tion of income according to § 6 (2) (a) and § 6 (4) of Slovak Income Tax Act.?

If a person primarily creates an artistic work, which is subsequently
transformed into a digital form to create new NFT, this NFT does rep-
resent their own intellectual property. The subsequent sale of such
NFTs, which involves granting permission to use the artistic work to
other individuals, is considered passive income of the individual un-
der § 6 (4) of the Slovak Income Tax Act in the form of royalties. In
this case, the transaction involves granting an exclusive or non-exclu-
sive license to use the artwork, but there is no change in the ownership
of the artwork, and the copyright does not transfer to the new owner.

At the same time, the taxpayer is entitled to deduct the incurred ex-
penses that are demonstrably related to the income. The amount of these
deductible expenses can reduce the taxable income, without considering

**Methodological Guideline of the Financial Directorate of the Slovak Republic for the
taxation of income according to § 6 (2) (a) and § 6 (4) of Slovak Income Tax Act; Avail-
able here.
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any potential loss incurred in this case®. If the taxpayer chooses not to
claim demonstrable expenses, they can apply a flat-rate deduction of up
to 60% of the total income, limited to a maximum amount of 20 000 EUR?,

The partialtax base for this type of income will be included by the taxpayer
in the aggregate tax base, which consists of partial tax bases from income
derived from dependent activities, rental of real estate, income from the
use of artworks or artistic performances, and other income. Subsequently,
this tax base will be subject to taxation through the personal income tax
return. The tax rate of 19 % or 25 % will be applied to the taxable portion of
thetaxbase that exceeds 176,8 times the applicable subsistence minimum?®.

In the case where an individual creates an NFT through their own activ-
ities and incurs expenses to publish, reproduce, and distribute the work,
such income will be considered, in terms of its nature, as income accord-
ing to § 6 (2) (a) of Slovak Income Tax Act. In this case, the author of
NFT earns income from the distribution of copies of the work. If the NFT
is created on demand, it will be considered income from the creation of
the work under this provision. However, in this case, a withholding tax at
the rate of 19 %% will be applied to the income unless the taxpayer enters
into a written agreement with the payer of the income to exempt them
from withholding tax on the said income (it will be subsequently taxed
through the tax return of the author).*® In the case of the assignment of
rights to the intellectual property under this provision, there is a transfer
of copyright to the new owner. Consequently, in the case of NFT sales,

%58 6 (6) third sentence of Slovak Income Tax Act

%68 6 (10) of Slovak Income Tax Act

3’8 15 (a) 1st point of Slovak Income Tax Act

%88 43 (3) (h) and § 43 (1) b) of Slovak Income Tax Act
%98 43 (14) of Slovak Income Tax Act
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there may also be a transfer of copyright to the new owner of the work
if agreed upon with the previous owner or the author of the NFT. These
types of income are considered active income. The same tax regime as in
the case of acquiring NFT through its purchase will apply to these income
sources, which will be further discussed in section Income from the sale
of NFT acquired through purchase within the scope of business activities.

2.1.2. INCOME FROM SALE OF NFT ACQUIRED BY
PURCHASE OUTSIDE THE SCOPE OF THE BUSI-
NESS ACTIVITY

In the case where an individual earns income from the sale of NFT ac-
quired through purchase, and this activity is not the subject of their busi-
ness activity, such income will be considered as “other income” accord-
ing to § 8 of Slovak Income Tax Act, without specific classification into
a particular category of other income as defined by Slovak Income Tax
Act. However, in this case, there is no transfer of copyright to the buyer.

Taxable income achieved from the sale of NFT can be reduced by ex-
penses that the taxpayer can prove they were necessary to generate
such taxable income, according to the legislation of the Slovak Repub-
lic.** These expenses primarily include the costs incurred for acquisi-
tion of the sold NFT (i.e. their purchase price) and any transaction fees
related to the acquisition. At the same time, the taxpayer cannot in-
cur a loss from this type of income. This means that if the related ex-
penses exceed the amount of income derived from the sale of NFT, the
taxpayer would not have any taxable income in such a situation, nor
would they be able to offset future income tax base with a tax loss.

408 8 (2) first sentence of Slovak Income Tax Act
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The partial tax base for other income according to § 8 (after reducing
taxable income by demonstrably proven expenses) must be included by
the taxpayer in the aggregate tax base consisting of partial tax bases for
income from dependent activities, rental of real estate, income from the
use of works or artistic performances and other income. This tax base is
subsequently subject to taxation through the personal income tax return.

For the total accumulated tax base for personal income tax, com-
prising partial tax bases for income from dependent activities, rent-
al of real estate, income from the use of works or artistic perfor-
mances, and other income, the taxpayer applies a tax rate of 19
% or 25 % depending on the resulting amount of the tax base.*

The taxpayer is also obliged to pay health insurance contributions at
a rate of 14 % of the assessment base from other income. The assess-
ment base is the amount of the tax base for personal income tax achieved
in the calendar year in which these health insurance contributions are
paid.*> However, proven expenses incurred in connection with the pay-
ment of mandatory insurance can be considered as expenses incurred
to generate these taxable incomes.®® This means that it is possible to
reduce the amount of taxable income achieved with these expenses.

In the case where the sale of NFT involves the transfer of copyright
associated with the NFT to the buyer, the income from the sale of the
NFT could be considered as income from other self-employment activi-
ties arising from the transfer of rights to the intellectual property under
§ 6 (2) (a) of Slovak Income Tax Act. In this case, the tax regime that

41§ 15 (a) 1st point of Slovak Income Tax Act

428 12 (1) (c) of Act no. 580/2004 Coll. on health insurance and on amendments to Act
no. 95/2002 Coll. on the insurance industry and on the amendment of certain laws

438§ 8 (12) of Slovak Income Tax Act
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also applies when selling NFTs within business activities of an individual
would be applied. This regime is discussed in the section Income from the
sale of NFT acquired by purchase within the scope of business activities.

2.1.5. INCOME FROM THE SALE OF NFT ACQUIRED BY
PURCHASE WITHIN THE SCOPE OF BUSINESS
ACTIVITIES

In the event that a natural person generates income from the sale of an
NFT, while buying and selling NFTs as part of their business activities, such
income will be subject to a different tax regime compared to the tax regime
applied to income from the sale of NFTs outside of the business scope, as
defined in § 8 of Slovak Income Tax Act and § 6 (4) of Slovak Income Tax Act.

If the taxpayer engages in the buying and selling of NFTs, from which
taxable income is derived, based on a trade license according to Act No.
455/1991 Coll. on Trade Business (hereinafter referred to as the “Trade
Business Act”), the income obtained will be considered income from trade,
in accordance with the provisions of § 6 (1) (b) of Slovak Income Tax Act.

The taxpayer, if earning this type of income, is obliged to determine the
partial tax base of personal income tax according to § 6 (1) and § 6 (2) of
Slovak Income Tax Act, based on the general provisions for determining
the tax base in accordance with Slovak Income Tax Act. In the tax period in
which the taxpayer has earned income from the sale of NFTs, the partial tax
base is determined as the difference between the income obtained and the
demonstrably incurred expenses, if the taxpayer kept records in the system
of simple accounting or maintained tax records for these purposes. If the
taxpayer kept records in the double-entry accounting system, the tax base
will be based on the achieved accounting result. In both cases, the taxpay-
er is required to make the necessary adjustments in accordance with the
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relevant provisions of Slovak Income Tax Act. If the taxpayer decides not
to apply demonstrable tax expenses, he may apply flat-rate expenses of
up to 60 % of the total income obtained, up to a maximum of EUR 20 000.44

The determined partial tax base according to § 6 (1) and § 6 (2) of Slo-
vak Income Tax Act can be reduced by several non-taxable parts of the
tax base and tax bonuses in accordance with the Income Tax Act.*s At
the same time, the taxpayer may deduct a tax loss incurred in previ-
ous tax periods from the determined tax base up to 100 % of the tax
base (in the case of a micro-taxpayer) or up to 50 % of the tax base.*

The tax rate of 15 % is applied to the calculated tax base consisting
of partial tax bases of income according to § 6 (1) and § 6 (2), after re-
ducing it by relevant non-taxable parts and tax bonuses, if the taxpayer
did not exceed the total taxable income of EUR 49 790 for the given tax
period. Otherwise, a tax rate of 19 % or 25 % will be applied to the cal-
culated tax base, depending on the resulting amount of the tax base.*’

Similarly to the case of an individual who generates income from
the sale of NFTs outside their business activities, in the case of a tax-
payer who engages in buying and selling NFTs as their business activ-
ity, we also draw attention to the obligation to pay health insurance
contributions on this type of income at a rate of 14 %.*® Furthermore,
this individual may also be required to pay contributions to the so-

44§ 6 (10) of Slovak Income Tax Act

4§ 11 and § 33 of Slovak Income Tax Act

46§ 30 (1) of Slovak Income Tax Act

478 15 (a) (2) and § 15 (a) (3) of Slovak Income Tax Act

48§ 12 (1) (c) of the Act No. 580/2004 Coll. on health insurance and on amendments to
Act no. 95/2002 Coll. on the insurance industry and on the amendment of certain laws
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cial security agency at a rate of 33,15 % of the basis of assessment.*

We also add that in this case, it is possible to consider expenses in-
curred for demonstrably paid mandatory health insurance as deduct-
ible expenses for tax purposes. Therefore, the taxpayer can subse-
quently reduce their taxable income by the amount of these expenses.
The taxpayer can claim these expenses through an additional person-
al income tax return for the tax period in which he earned taxable in-
come from the sale of NFTs to which these health insurance expenses
relate, or in the personal income tax return for the following tax period.

2.2. TAX REGIME APPLIED TO INCOME FROM
THE SALE OF NFT IN THE CASE OF ITS SALE
BY A LEGAL ENTITY

Assuming that the income from the sale of NFT is generated by a le-
gal entity, the taxpayer is obligated to apply the general provisions for
determining the tax base or tax loss according to the Income Tax Act.*°
The taxpayer primarily relies on the accounting result, which is deter-
mined as the difference between the achieved revenues and the in-
curred costs for a given tax period. This result is then transformed into
the tax base for income tax purposes through relevant adjustments.

Depending on the accounting method of acquired NFT, the taxpay-
er may also have additional specific tax obligations arising from Slo-
vak Income Tax Act. For example, if the taxpayer includes the acquired
NFT to the company’s property as long-term intangible assets with

“‘Here.

50§ 17 to § 29 of Slovak Income Tax Act
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a useful lifespan of more than one year, he will be required to gradu-
ally include the associated acquisition costs as tax deductible ex-
penses of the company through tax depreciation, which will be in
the same amount as the corresponding accounting depreciation.’!

In the case where the acquisition price of the respective NFT is low-
er than EUR 2 400, but the company intends to hold the NFT for a pe-
riod longer than one year, the company may consider such assets as
long-term small-value intangible assets. In this case, the company can
choose to recognize the acquisition cost of the NFT as a one-time expense
charged directly to the costs, which will also be fully tax deductible.5?

Subsequently, when selling an NFT considered a long-term intangi-
ble asset, the residual value of this asset will be considered as the ex-
pense, while in other cases, the acquisition cost of the NFT, including
associated acquisition costs, will be considered as the expense. Con-
versely, the revenue from the sale of NFT will be recognized. If the rev-
enues exceed the costs related to the sale, the legal entity will achieve
a profit from this transaction, which will be subject to income tax. Oth-
erwise, it will incur a loss, which will be part of the accounting result.

The company may also generate income from the use of long-
term assets consisting of acquired NFT if the company does not di-
rectly sell them but only provides the right to use these assets to oth-
er individuals. In this case, the generated revenues will be included
in the company’s total revenues and will affect the accounting re-
sult of operations, from which the company will determine the tax

51§ 22 (7) and § 22 (8) of Slovak Income Tax Act

2§ 13 (2) and § 13 (3) of the Measures of the Ministry of Finance of the Slovak Republic
dated December 16, 2002 no. 23054 /2002-92, which establishes details on accounting
procedures and the general accounting framework for entrepreneurs accounting in the
double-entry bookkeeping system
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base for income tax purposes through subsequent adjustments.

In the case where the company acquires NFT with the intention of hold-
ing them for a short period not exceeding one year, and thus accounts for
them as short-term assets (stocks), the expenses incurred to acquire them
will be recognized as a one-time full expense directly attributable to costs.
These expenses will also be tax deductible expenses affecting the account-
ing result on the cost side. At the same time, the income generated from
the sale of such stocks will affect the accounting result on the revenue side.

The determined tax base of the income tax for a legal entity, which can be
reduced by the deduction of incurred tax losses from previous tax periods,
is subject to corporate income tax at a rate of 15 %, if it concerns a taxpayer
whohasnotachievedtotaltaxableincome(revenues)exceedingtheamount
of EUR 49790 for the given tax period. If the achieved taxable income (reve-
nues)inthetax periodexceedsthisamount,ataxrateof 21 % willbe applied.>

In the conditions of the Slovak Republic, the taxpayer reports the amount
of the achieved accounting result of operations, its adjustments includ-
ing deductible and non-deductible items, the deduction of tax losses, and
other mandatory requirements in the tax return for corporate income tax.

H1Q According to the Hungarian PIT Act, the concept of a transaction
with a crypto-asset should be a transaction accessible to anyone. The
“black box principle” applies to the sales of crypto assets: tfransactions
performed within the crypto world are not taxable, only exits from the
crypto world trigger tax liability. It means that if the NFT is sold for cryp-
tocurrency, it is not a taxation point, however, if the seller receives fiat cur-
rency for it, then tax must be paid after the profit derived from the sales.

33§ 15 (a) (1) of the Income Tax Act
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If the seller receives profit on the sale of NFT, then “only” 15 %
tax must be paid after that, but no tax allowances are available. It
should be noted, that up to a specified income limit (up to the min-
imum wage per tax year, in 2023 HUF 232 000), no tax liability arises.

Expenses incurred in connection with the acquisition of crypto assets, the
market value of the cryptocurrency at the time of acquisition and other re-
lated fees may be deducted from the fair market value of the cryptocurrency
soldonlyiftheacquisitionandsaletook placeinthe sameyear.Ifthesaleand
acquisition take place in different years, the revenue of the sale is taxable.

Gains and losses on transactions can be offset against each other
within two years (tax equalization).
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Tax planning is the acting of a tax entity which leads to the reduction of tax

liability by analysis and investigation of alllegal options. When searching for
a procedure for determining the amount of tax in various situations,one can
often find multiple solutions, andit is not always clear which procedureis the
most suitable for the taxpayer from the point of view of optimizing taxation.

The best well-known concept from the point of view of tax optimiza-
tion of natural persons is the application of actual expenses versus the
application of flat-rate expenses. Further optimization of a tax burden is
possible through the cooperation of persons, where taxpayers can partly
transfer their income from self-employment, including expenses, to their
cooperating persons. A cooperating person can be a spouse, a person
who lives with the taxpayer in common household, or a family member
who participates in the operation of the family business. A cooperating
person cannot be a child with compulsory education, a child for whom a
tax benefit is applied, or a spouse if the taxpayer applies a tax discount
for him/her. If taxpayers cooperate with their spouses, it can be up to
50 % of the achieved income and expenses, a maximum of CZK 540 000
per year (CZK 45 000 per month). For other cooperating persons, a max-
imum of 30 % of income and expenses is allowed, a maximum of CZK
180 000 per year (CZK 15 000 per month). The ratio of income and ex-
penses must be the same for the taxpayer and the cooperating person.5

Unlike cryptocurrencies, the Slovak legislation does not specifically define
income from NFT transactions, which can be considered as cryptoassets.

>*Section 13 of Act No. 586/1992 Coll., providing for income taxes, as amended.
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Thatis why multiple tax regimes can be applied to them, depending on vari-
ous factors thatinfluence the determination of the type of income. However,
the choice of the optimal taxation regime cannot be arbitrary and must re-
spectthebasiclegislative requirements of therespective type of theincome.

Despite the relatively straightforward taxation of income for individuals,
it can be significantly more advantageous to conduct NFT tfransactions as a
legal entity due to the range of applicable items that can affect the tax base.

Among the basic tools that can optimize the tax base for legal enti-
ties are the mutual inclusion of profits and losses from various busi-
ness activities, allowing for the inclusion of losses incurred from NFT
transactions and the possibility to offset tax losses achieved in past.
Additionally, this regime may offer the lowest tax burden, main-
ly in a case of the income amount up to nearly 50 thousands euros.

Ontheotherhand,itisimportanttomentionthatthis method of taxation of
NFTincomeentailsmoreadministrationandinitialbureaucracyinestablish-
ingacompany. Therefore,itiscrucialtoconsiderallprosandconsofdifferent
alternatives and take into account the specific possibilities of the taxpayer.

When trading a specific asset, it is generally advisable to resolve sev-
eral fundamental questions: How is the asset acquired? What is the
purpose of acquiring and duration of holding of the asset? What is
the role of the person trading or dealing with the asset? What tax re-
gime applies to the income generated from the selected asset? The
answers to these questions create an opportunity to reduce po-
tential tax burden within the limits of the law, i.e. tax optimization.

The selection of the most advantageous tax regime for trading NFTs de-

pends on several aspects, which are described in more detail in the chapter
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titled“Whattaxregimeappliestoincomefromthesaleof NFTs?”. Thischapter
builds upon provisions of Act No.595/2003 Coll. on Income Tax, as amended.

First and foremost, it is necessary to mention that income from
the sale of NFTs or cryptoassets, unlike income from the sale of cryp-
tocurrencies, is not separately defined within Slovak tax legislation.

From the perspective of an individual, it is crucial to assess both
the method of acquisition and the purpose of trading NFTs. The per-
son’s position, whether they engage in the creation, purchase, and sale
of NFTs as a business activity or not, is also an important factor. It is
also essential to consider whether the transfer of NFTs to a new own-
er includes related copyright. Based on these factors, several tax re-
gimes are distinguished within the conditions of the Slovak Republic.

If an individual decides to purchase NFTs exclusively for the purpose of
investing their disposable funds info a modern form of short-term invest-
ment that will be sold within a short time frame, the resulting income will
be subject to income tax at a rate of 19 % or 25 %. The income achieved
from such trading activities without associated copyright can be reduced
for tax purposes by the amount of tax-deductible expenses, but only up to
the amount of the income achieved (i.e. it is not possible to claim a tax loss).
Unfortunately, the current legislation does not allow for any exemptions
to be applied to other income achieved from NFT transactions, such as
those applied to income from the sale of securities or occasional activities.

Similarly, income derived from the use of copyright for NFTs, such as
income from the use of artistic works and granting permission for their
use by the original author, is subject to taxation. However, it is also
not possible to achieve a tax loss in this case. Additionally, both types
of income mentioned above are subject to health insurance contribu-
tions, which, on the other hand, can be included as tax deductible ex-
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penses. However, it is possible to apply flat-rate expenses of up to 60
% of the total income, up to a maximum of EUR 20 000, in this case.

A different tax regime applies if an individual achieves income from
NFTs within their business activity or outside of the business activity, such
as income from the creation of NFTs as artwork, reproduction and distri-
bution of NFTs at their own cost, or assignment of NFT copyright to a new
owner. In these cases, the individual can apply a much broader range of
optimization tools for calculating their tax liability. These tools include:

* a wider range of tax-deductible expenses,

 the option to apply a flat-rate expense of 60 % of the total
income, up to a maximum of EUR 20 000,

* non-taxable parts of the tax base and tax allowances (non-taxable
part of the tax base for the taxpayer - up to EUR 4 922,82 in 2023,
non-taxable part of the tax base for the spouse of the taxpayer - u
to EUR 4 500,86 in 2023, non-taxable part of the tax base from con-
tributions to supplementary pension savings - up to EUR 180 in
2023, child allowance, tax bonus on paid mortgage interest),

* the possibility of deducting tax losses from previous periods up to
50 % of the tax base, or up to 100 % of the tax base for a micro-taxpayer,
* reduced tax rate of 15 % for micro-taxpayers.

However, it is necessary to mention that individuals must also con-
tribute to health insurance (14 % of the assessment base) and social in-
surance (33,15 % of the assessment base) from these types of income.

In the case of trading NFTs as a legal entity, we can refer back to the
chapter What tax regime applies to income from the sale of NFTs?. It
states that when choosing an optimal tax regime, it is necessary to con-
sider the purpose and conditions of acquiring the NFT and how it is ac-
counted for in the books. In general, the tax rate applicable to income
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from the sale of NFTs, creation of NFTs, or other income derived from
the use of copyright for NFTs, for legal entities ranges from 15 % for
micro-taxpayers to 21 %. However, in this case, the amount of income
tax is determined based on the achieved financial result (the differ-
ence between revenues and expenses) transformed into the tax base.

The application of tax expenses primarily depends on how the NFT is
accounted for, whether it is classified as a long-term intangible asset
or as a short-term asset (inventory). Based on this, either the value of
the NFT is included in the financial result and in tax expenses gradual-
ly through depreciation period, or it is accounted for only upon its sale.
It follows that the way the NFT is classified as an asset of the compa-
ny determines whether the company will reduce its tax liability gradu-
ally in proportional parts each year or in full in the year of the NFT sale.

It is also worth mentioning that in the case of assessing the in-
come of legal entities, it is possible to report a tax loss, which
can be deducted from the company’s tax base in subsequent
years, ultimately reducing its tax liability for the given year.

Considering the mentioned legislative provisions, choosing the opti-
mal tax regime for trading NFTs depends on several aspects. From the
perspective of income taxation, trading NFTs as a legal entity appears
to be the most optimal as it offers the greatest potential for tax opti-
mization and the lowest tax burden. This form of business also allows
for the consolidation of profits and losses from different business ac-
tivities and the offsetting of tax losses in periods when the legal entity
achieves a tax base. However, this approach depends on the intention
behind the trading activities. Individual preferences and possibilities of
the taxpayer, whether an individual or a legal entity, are also import-
ant considerations when deciding on the appropriate tax regime. There-
fore, it is recommended to consult the optimal tax regime with a tax ex-
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pert for assistance in setting up, taking all these aspects into account.
In 2022 a crypto tax equalization rule was also infroduced:

If a profitable year is followed by a loss year within two years, the tax
already paid on the profit can be reclaimed later - to the extent of the loss.

If the private person has a loss in one year (e.g. the acquisition cost
exceeded the market value of the crypto asset at the time of sale) the
tax on the loss can be used to reduce the tax liability of the profits of the
following two years under certain conditions (e.g. the loss has to be de-
clared in the current tax return as amount eligible for tax equalization).

Please note, that crypto assets can be transferred to the trust, opening
up the possibility of tax planning. The trust itself is tax-exempt if the set-
tlor is a private individual and only realises financial income (e.g. profit
deriving from the sales of crypto assets). As a general rule, the distri-
bution of assets from a trust to the beneficiary or the money that re-
places them is also exempt from personal income tax, meanwhile, the
distribution of the income earned in the trust is taxed as if it were a div-
idend (15 % PIT plus a maximum of HUF 724 000 social security tax).

As a general rule, crypto assets cannot be placed in a perma-
nent investment account (TBSZ). However, it is possible to buy in-
vestment fund shares where the investment fund invests the in-
vestors’ money in crypto-assets, among other things. In this case,
the capital gain of the share may become tax-free after 5 years.
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C When accounting for NFTs, due to the lack of their definition in
law their true nature needs to be considered®. Accounting must be based

on the basic nature of NFTs, how they were acquired, what the account-
ing entity intends to do with them, and how they will be sold. They may
include NFTs carrying created artwork, game skins, or other unique items.
The accounting entity may have produced its NFTs, or it may have pur-
chased NFTs. In both cases, NFTs may lose their value over time, or NFTs
may be expected to increase in value in the future, rather than decrease
in value. An entity may intend to hold an NFT for a longer period, to re-
sell it immediately, or only to grant licenses to other users to use the NFT.

1.1. SELF-CREATION AND PURCHASE OF NFTS

When accounting for the acquisition of NFTs, first the account-
ing unit needs to distinguish whether the useful life will be more than
one year, or whether it will be shorter, and whether NFTs are ac-
quired for their resale. Based on such information, NFTs will either
be accounted for as long-term intangible assets or as inventories.

1.1.1. LONG-TERM ASSETS

If an accounting entity acquires an NFT, the assumed useful life of which
is more than one year and which exceeds the limit set in the accounting

*Section 7 of Act No. 563/1991 Coll., providing for accounting, as amended.
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entity’s internal accounting guidelines for long-term assets, such NFT will
be accounted for as a long-term intangible asset in accounting group 01
- Long-term intangible assets. During the acquisition of long-term intan-
gible assets, acquisition costs are charged to account 041 - Unfinished
long-term intangible assets. In the case of NFTs created by own activities,
the costs associated with the acquisition of assets according to the com-
pany’s calculation are capitalized into the acquisition price of the asset
via account 587 - Capitalization of long-term intangible assets. As soon
as an NFT is in a state suitable for use, which means the completion of
the acquired property and the fulfilment of the specified functions and
duties established by legal regulations for its use, the value of account
041 - Unfinished long-term assets is transferred to the relevant active ac-
count of group 01 - Long-term intangible assets. Once an NFT has been
classified as an asset, the accounting unit can start depreciating the NFT
via account 551 - Depreciation of long-term tangible and intangible as-
sets and account group 07 - Amortization of long-term intangible assets.
If an NFT does not exceed the set limit of the accounting unit for long-
term intangible assets, this asset and the costs associated with its acqui-
sition are charged directly to the costs of account 518 - Other services.

1.1.2. SHORT-TERM ASSETS

If an entity creates its own NFTs and their expected useful life is less
than one year, such NFTs will be accounted for as inventory, if NFTs are
produced for resale. Inventory can be accounted for in two different
ways - method A and method B. In the case of accounting for inven-
tory under method A, during the accounting period the value of inven-
tory is charged to the appropriate balance sheet account, and then the
value of inventory is transferred to costs when it is sold. Under method
B, stocks are charged directly to costs during the year, and according
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to stock records, unconsumed stocks are transferred to the appropriate
balance sheet account at the end of the accounting period. Adjustments
to inventory, if necessary, would be created via accounts 559 - Creation
and settlement of adjustment items in the operating area and via group
of accounts 19 - Adjustments to inventory. Temporary decreases in val-
ues of assets through adjustment items are not included in the tax base.

If an accounting entity creates its own NFTs, the accounts of ac-
counting group 12 - Inventories of own production are used when
accounting for stocks. Accounting group 58 - Change in inven-
tory status of own production is used when accounting for costs.

If the accounting entity buys ready-made NFTs, account group 13 - Goods
is used when accounting for inventory, and account 504 - Sold Goods is
used when accounting for costs.

1.2. SALE OF NFTS

When selling NFTs, accountants need to consider the method of ac-
quisition and the nature of NFTs and related accounting. Depend-
ing on whether the acquisition involved long-term intangible as-
sets, low-value long-term intangible assets, or inventory, the sale
will subsequently be accounted for in a different way.

1.2.1. LONG TERM ASSETS

When selling NFTs which were included in account group 01 - Long-term
intangible assets, the proceeds from the sale of such assets will be charged
to account 641 - Revenues from the sale of long-term intangible and tangi-
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ble assets. If this asset has not been written off in full, the residual value of
this asset will be charged to accounts 541 - Residual value of sold long-term
intangible and tangible assets and to the relevant account of accounting
group 07 - Amortization of long-term intangible assets. Retirement of as-
sets is recorded through the accounts of accounting groups 07 - Depreci-
ation on long-term intangible assets and 01 - Long-term intangible assets.

1.2.2. SHORT-TERM ASSETS

In the case of sale of NFTs booked to inventory accounts,
there will be a difference between NFTs created by own activi-
ty and purchased NFTs, and at the same time there will be a dif-
ference based on the method of accounting for inventory.

If the accounting entity accounts for inventory in the A method, at
the moment of sale it must account for the decrease in inventory from
accounting group 12 - Inventories of own production against costs
within accounting group 58 - Change in inventory status of own ac-
tivity (in the case of NFTs created by the accounting entity); or within
the accounting group 13 - Goods against expenses within account-
ing group 504 - Sold Goods (in the case of purchased NFTs). Revenues
from sales will be charged to account 601 - Revenues for own products
(in the case of NFTs created by the accounting entity), or to account
604 - Revenues from the sale of goods (in the case of purchased NFTSs).

SHE When accounting about NFT in the accounting books, it is nec-
essary to distinguish several aspects that affect the way they are
booked. It is necessary to distinguish between the following 3 situations:

1) Self-creation of NFT
2) Purchase and sale of NFT

AA
NBT WWW.ALLABOUTNFT.EU 48

3) Exchange of NFT (barter of NFT).

In addition, it is necessary to distinguish in terms of time whether the re-
spective assets are short-term or long-term. The temporal aspect of NFTs
is determined by purpose of their possession. The purpose of their posses-
sion may be the receiving of income from their possession or its trading.

It is important to mention that opinions on the accounting of NFTs can
vary across the countries, as there is currently no comprehensive uni-
fied procedure for accounting for NFTs. In such case, it is necessary to
refer to the general accounting principles stated by the Decree of the
Ministry of Finance of the Slovak Republic No. 23054/2002-92 of De-
cember 16, 2002, which establishes details on accounting procedures
and the framework chart of accounts for entrepreneurs using the dou-
ble-entry accounting system in the territory of the Slovak Republic.

2.1. SELF-CREATION OF NFT

People who decide to create own NFTs may have different in-
terests. However, the purpose of the creation affects the way
how the NFTs are booked. When issuing own NFT, it may be ac-
counted as a long-term intangible asset or as an inventory.

2.1.1. LONG-TERM ASSETS

NFTs may have the character of long-term intangible assets when the ac-
counting entityisinterestedinreceivingincome asaresult of holding of NFT.

Theclassificationof NFTsasassetsshouldbebasedontheirvaluation.When
NFTs are issued on own account, accounting unit accounts an activation of

AA
49 WWW.ALLABOUTNFT.EU NBT



own costs. Acquisition costs are accounted when purchased goods and ser-
vices from other accounting entities are included in the entry price of NFT.

The cost of self-generated NFTs should be recorded as a debit to ac-
count 041 - Acquisition of intangible long-term assets and as a cred-
it fo account 623 - Activation of intangible long-term assets. When
goods and services that are related to issuance of NFT are purchased
from other accounting units, it is necessary to include the related costs
in acquisition-related costs as a debit to account 041 - Acquisition of
intangible long-term assets and credit to the account 321 - Suppli-
ers. Once NFT is finished it is classified as another long-term intangi-
ble asset booked at the account 019 - Other long-term intangible asset.

2.1.2. SHORT-TERM ASSETS

When NFT is issued for the purpose of sale, including all relat-
ed rights, it is considered as an inventory for the purposes of the ac-
counting. Specifically, we can consider the NFTs issued as own prod-
uct that is recorded as a debit to account 123 - Products and credit
to account 613 - Change of own products. The NFT created in this
way needs to be valued at the costs incurred by the accounting en-
tity within the process of its creation, which are assessed as follows:

- actual costs incurred in production phase,
- internal prices determined based on calculation,
- a combination of actual costs and internal prices.

If NFT is not in its final version and thus cannot be consid-
ered as a product, it is also accounted as an inventory, however, it
should be recorded as a debit to account 121 - Unfinished produc-
tion and credit to account 611 - Change of unfinished production.
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Based ontheserules, theincrease of unfinished NFTs is recorded as a debit
toaccount121-Unfinishedproductionandasacredittoaccount611-Change
of unfinished production, at the value of the own costs, until their final com-
pletion. Subsequently, upon completion, it is necessary to first record the
decrease in unfinished NFTs valued at own costs as a debit to account 611
- Change of unfinished production and a credit to account 121 - Unfinished
production. The second step is to record the completed NFTs as a debit to
account 123 - Products and a credit to account 613 - Change of products.

2.2. PURCHASE AND SALE OF NFT

2.2.1. PURCHASE OF NFT

Accounting unit acquires NFTs for the purpose of trading or for the pur-
pose of receiving income resulting from their holding, similarly to the
self-creation of the NFT. If the purpose of their acquisition is for subse-
quent sale, they are accounted as short-term assets, or as current as-
sets. If the purpose of their acquisition is for receiving the income a s a
result of their holding, we account them as long-term intangible assets.

2.2.1.1. SHORT-TERM ASSETS

From the perspective of short-term use of NFTs, it is possible to ac-
count the acquisition of NFTs as an inventory, treating them as goods.
The acquisition of NFTs for the purpose of short-term use (further trad-
ing with NFTs) is recorded as the acquisition of goods, debited to ac-
count 131 - Purchase of goods and credited to account 321 - Suppli-
ers. In addition to the actual price of the NFT, other expenses related
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to its acquisition, such as costs for bank transfers or other transaction
related fees, are also recorded on account 131 - Purchase of goods.

The final booking of NFTs as an inventory once the purchasing process is
complete willbe recorded atthe acquisition costs on the debit of account 132
-Goodsinstockandstores,andonthecreditofaccount131-Purchaseofgoods.

The decrease in the value of NFT recorded in books will be account-
ed through the provisions within the closing accounting operations per-
formed at the end of the accounting period. These provisions are recorded
as a debit to account 505 - Creation and reconciliation of provisions to the
inventory and a credit to account 196 - Provisions to the stocks. This provi-
sion is only recorded if there has been a temporary decrease in the value
of the stocks. No entry is made for an increase in the value of an invento-
ry. This means that the revenue from any increase in the value of the NFT
is recorded in accounting only at the moment of its sale. The only case in
which an increase in the value of stocks is recorded is when there is an in-
crease in the value of goods for which a provision has been created, which
is offset by an opposite accounting entry in the corresponding amount.

2.2.1.2. LONG-TERM ASSETS

An NFT acquired for the purpose of generating revenue from its hold-
ing will be accounted as long-term intangible asset and will be valued
at the acquisition price. Its acquisition will be recorded as a debit to ac-
count 041 - Acquisition of long-term intangible assets including the ex-
penses incurred during its acquisition and a credit to account 321 - Sup-
pliers, which records the liabilities arising from the asset acquisition.
Similar to stocks, in the case of acquiring NFTs classified as long-term
intangible assets in the books, the acquisition price includes not only
the purchase price, but also other expenses related to the acquisition,
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such as transaction fees or other fees associated with purchasing NFTs.
Subsequently, the asset is included in the records at its acquisition price
through an entry debiting account 019 - Other long-term intangible assets
and crediting account 041 - Acquisition of long-term intangible assets.

An advantage of acquiring NFTs as long-term intangible assets is the abil-
ity to depreciate them over their estimated useful life, which is the period
during which the entity expects to derive economic benefits from the asset.
The entity canchoose the duration and method of depreciation, butit should
reflect the expected period of usefulness during which the entity anticipates
economic benefits. Accounting depreciation aligns with tax depreciation of
the intangible asset and it is recorded as a debit to account 551 - Depreci-
ation of long-term intangible assets and tangible assets and a credit to ac-
count 079 - Cumulative depreciation of other long-term intangible assets.

In the case of changes in the value of long-term intangible assets, a
similar approach is followed as with short-term assets. This means that
no accounting entry is made for an increase in the value of the asset.
However, a temporary decrease in its value is recorded through provi-
sions entries for long-term intangible assets by debiting account 553 -
Provision and reconciliation of provisions created to long-term assets and
crediting an account 091 - Provisions for long-term intangible assets. This
operation is performed as a part of the closing accounting operations at
the end of the accounting period when the accounting entity assesses
whether there has been a temporary decrease in the value of this asset.
If the value of the asset increases again, the allowance entry is reversed.
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2.2.2. SALE OF NFT

2.2.2.1. SHORT-TERM ASSETS

Sales of NFTs that are booked as stocks are debited to account 504
- Sold goods and credited to account 132 - Goods in stock and in
stores. Revenue from the sale of stocks shall be debited to account
311 - Customers and credited to account 604 - Revenue from goods.

2.2.2.2. LONG-TERM ASSETS

If an NFT is recorded in the books as a long-term intangible asset for the
purpose of generating revenue from its use, its utilization should be con-
sidered as a service provision. This service entails granting the right to use
the NFT (for playback or reproduction, etc.). In such a case, the provision
of the right to use the NFT should be recorded as a debit to account 311 -
Customers and a credit to account 602 - Revenue from provided services.

When selling an NFT classified as long-term intangible asset, includ-
ing all related rights, its disposal is recorded as a debit on account 541
- Residual value of sold long-term intangible assets and tangible as-
sets and credit to account 079 - Cumulative depreciation of other long-
term intangible assets (if NFT is subject to depreciation) or directly
to account 019 - Other long-term intangible assets if it has a value of
less than EUR 2 400 and the accounting entity has not decided to ap-
ply the depreciation. The revenue generated from the sale of the NFT
is recorded as a credit to account 641 - Revenue from the sale of long-
term intangible assets and tangible assets and as a debit to account
311 - Customers, where the receivable against the buyer is recorded.

AA
NBT WWW.ALLABOUTNFT.EU 54

2.2.3. EXCHANGE OF NFT (BARTER OF NFT)

The exchange of NFTs for other NFTs may be realized by mutual con-
tractual agreement between the two parties. Such a mutual exchange is
considered a barter. However, barter trade is not regulated in Slovakia in a
more detailed way by the Act no. 431/2022 Coll. On accounting as amend-
ed, and therefore it is necessary to follow the general accounting principles.

For the acquisition of NFTs through barter trade, it is necessary to con-
sider the provision § 25 section 1 letter e) point 2 of the Accounting Act
according to which the NFT thus acquired should be valued at fair value.

When accounting about barter, the same procedures are ap-
plied as in case of the accounting of the purchase and sale of as-
sets or stocks.® This means that both the seller and the buyer will ac-
count according to the purpose for which the NFTs were acquired.

Hm There is no clear regulation in the case of corporate crypto transac-
tions, which is why there is a high degree of legal uncertainty in this area.

Neither accounting nor tax law (corporate tax) regulations
contain a special approach to corporate crypto transactions.

According to the position of the tax authority crypto-assets should
be shown in the books as receivables.

During the holding period, dilemmas with tax implications may
arise regarding the valuation and irrecoverability of the crypto-as-
set (e.g. accounting for impairment, release of receivables,accounting
as bad debt, valuation, etc.).

*Accounting and barter trading [Online]. Available here.
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https://www.epi.sk/odborny-clanok/Barterovy-obchod-z-hladiska-dani-a-uctovnictva-Uctovnictvo-a-barterovy-obchod.htm

In contrast to acquisition and holding, the withdrawal and sale of cryp-
to-assets for HUF /foreign exchange seems to be the most manageable
area in traditional terms, because it is difficult fo argue with the fact that
when the crypto-asset is sold outside the crypto-world, a difference in the
form of a return or loss arises, which may result in tax liability (in contrast
exchange within the crypto world certainly does not result in tax liability).

In corporate tax, the return becomes taxable directly, when the re-
sult is generated, but in small business tax (KIVA), tax is payable
“only” when dividends are paid.

The potential loss can be used in corporate tax for the next 5 years up to
50 % of the positive tax base, and it can also be enforced in the event of
a fransition to small business tax.

Summarizingthe above,due togapsin Hungarian accountingregulations,
the assessment of corporate crypto transactions is still controversial at the
moment, and this kind of legal uncertainty does not favor crypto traders.

The regulation does not deal with the uncertainty of the original
crypto acquisition (mining is not always successful), so the account-
ability of any loss is doubtful, there are also question marks regard-
ing the evaluation of the crypto asset during the holding period, the
classification of the returns from the ICO, and the location issue, etc.
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Understanding blockchain technology and the crypto ecosystem is

essential in navigating fees and pricing in NFTs. Selecting the right
blockchain and marketplace for minting and selling NFTs is crucial.
The creation of an NFT from the moment of scanning to the sale con-
sists of several main steps, which will significantly affect the pricing.

1. 3D Scanning (this was already described in the first chapter)
2. Choosing the right Blockchain technology

3. The choice of Crypto-wallet

4. How to choose which marketplace is the best for me?

5. Pricing and selling NFTs

2. CHOOSING THE RIGHT BLOCKCHAIN TECH-
NOLOGY

Such a massive expansion of NFTs in past years has led a lot of digital
artists and creators to want to launch their own NFT projects. Neverthe-
less, users are often confused when it comes to choosing a blockchain
for developing their NFT project - for the digitization of the object for
the purpose of selling NFT. NFT mechanics make it possible to give such
a digital object authenticity. This means that it is coded and clear in the
blockchain that it is one particular object, so it is something like an artistic
certificate that is unforgeable. You could say that it is a currency stored
in the form of digital art that can be returned to the market at any time.
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First, you need to consider a few factors in choosing the
right blockchain for your NFT. Among others, the most im-
portant factors overall are transaction speed and cost.

The most used one is Ethereum. Mainly because it is highly decen-
tralized, it offers the necessary legal and financial services for trans-
actions without the need for intermediaries. Ethereum was the first
blockchain to introduce smart contracts - the technology that made
non-fungible tokens possible. Moreover, almost all prominent NFT
marketplaces that constitute most of the industry’s trading volume
are developed on the Ethereum network. However, because of Ethe-
reum’s scalability issues, it’s difficult to use for large-scale apps.

Flow is designed specifically for NFT and decentralized applica-
tion (DApp) development. It is known for its scalability, low trans-
action costs, and support for NFT standards like Fungible To-
ken (FT) and Non-Fungible Token (NFT) as well as Cadence smart
contracts. Flow is ideal for gaming and entertainment-related NFTs.
It is one of the most popular alternatives to the Ethereum blockchain.
Flow has dominated the market specifically in the sports NFTs sector.

Polygon is a Layer 2 scaling solution for Ethereum that aims to alle-
viate scalability issues. It offers faster and cheaper transactions while
remaining compatible with Ethereum. Developers can deploy NFTs on
Polygon while benefiting from Ethereum’s security. Polygon is a pop-
ular choice for NFT projects that aim to boost the user experience
and reduce high gas fees. Creators can mint and sell Polygon NFTs on
marketplaces such as PlayDapp, Refinable, NFTrade, and OpenSea.

Ethereum still remains the default choice for many NFT projects
due to its established ecosystem, but newer blockchains like Bi-
nance Smart Chain, Flow, and Polygon are gaining traction for

AA
NBT WWW.ALLABOUTNFT.EU 58

their cost-effectiveness and scalability.

3. THE CHOICE OF CRYPTO-WALLET

Again, the choice of a crypto-wallet depends on your specific needs
and preferences. Due to this, we can provide you with information about
popular wallets that are well-regarded by the cryptocurrency community.

Ledger Nano S or Ledger Nano X (Hardware Wallets) are known
for their high level of security. They store your cryptocurrency of-
fline, making them immune to online hacking. Ledger devices sup-
port a wide range of cryptocurrencies and provide strong backup
and recovery options. They are an excellent choice for long-term
storage of significant amounts of cryptocurrency.

Trezor (Hardware Wallet) is another reputable hardware wallet that offers
strong security features and supports various cryptocurrencies. It is us-
er-friendly and has a good track record in the cryptocurrency community.

Exodus (Desktop and Mobile Wallet) is a user-friendly multi-currency
wallet with a visually appealing interface. It provides you with full con-
trol over your private keys and supports a wide variety of cryptocur-
rencies. It’s a good choice for both beginners and experienced users.

Electrum (Desktop Wallet) is a popular open-source desktop wal-
let that has been around for a long time. It is known for its se-
curity features and is particularly popular among Bitcoin users.

Coinbase (Online and Mobile Wallet) is a user-friendly online wal-
let that is integrated with an exchange platform. While it’s conve-
nient, i’s important to note that you don’t have full control over

AA
59 WWW.ALLABOUTNFT.EU NBT



your private keys when using Coinbase. It’s a good option for those
who want to start with a user-friendly wallet but may not be the best
choice for advanced users who prioritize full control over their keys.

MetaMask (Browser Extension Wallet) is a popular Ethereum wallet
and browser extension that allows you to interact with Ethereum-based
DApps (decentralized applications). It’s well-regarded in the DeFi and
NFT communities and offers a high level of control over your assets.

The choice of wallet should depend on your specific use case, securi-
ty requirements, and preferences. For long-term storage of significant
amounts of cryptocurrency, hardware wallets like Ledger or Trezor are of-
ten recommended. For day-to-day transactions and accessibility, mobile
wallets like Exodus or online wallets like Coinbase may be more convenient.

4. HOW TO CHOOSE WHICH MARKETPLACE IS
THE BEST FOR ME?

Choosing the right NFT (Non-Fungible Token) marketplace that
suits your needs and goals is an important decision in the world
of digital collectables and art. We can provide you with some tips:

Tip #1: Understand Your Goals

If you’re an artist, consider whether you want to sell unique pieces, lim-
ited editions, or open editions of your art. Content creators may want to
tokenize exclusive content, merchandise, or experiences. Game develop-
ers may want to tokenize in-game assets or virtual land. If you have a
unique digital item, decide if you want to auction it or set a fixed price.

Tip #2: Know the type of your NFT
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Different NFT marketplaces focus on specific types of NFTs. For ex-
ample, if you’re an artist, platforms like SuperRare and Foundation are
known for digital art, while Decentraland focuses on virtual real estate.
Choose a marketplace that aligns with the type of NFTs you want to mint.

Tip #3: The right target group - learn about the community and audience

You want to sell NFTs and you want to make money on itf, right?
Explore the marketplace’s community by visiting forums, so-
cial media groups, and Discord channels. Engage with the exist-
ing community to get a sense of its size, activity, and enthusiasm.

A marketplace with a strong and engaged user base can pro-
vide more exposure to your NFTs, you can choose by the type
of users or previously sold NFTs.

Tip #4: Fees and Costs

Consider the cost structure of the marketplace:

* Some platforms charge a fee for minting NFTs.

» If the marketplace is on the Ethereum blockchain, you’ll need to pay
gas fees for transactions.

* Many platforms take a commission on each sale.

Calculate the total cost of minting and selling NFTs on the platform to
ensure it aligns with your budget.
Tip #5: Licensing and Rights

Review the marketplace’s terms of service and intellectu-
al property policies to understand how your NFTs and associated
rights will be handled. Questions to consider:

» Will you retain copyright over your work?
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» Are there any restrictions on how your NFTs can be used?
* Can you sell or license your work elsewhere?
* Isthere a “commercial use” clause, and how is it defined?

Different NFT markets have their own benefits and nega-
tives, and the choice depends on the particular needs and pref-
erences of the trader. Here is an overview of some of them:

BENEFITS NEGATIVES

« Large user base and popularity. |« High competition, which can
mean more difficult visibility for

« Support for various types of new creators.
OpenSea NFTs including art, games and _ _
virtual worlds. « Transaction costs can be high
during periods of increased
» Easy to use and clear interface. interest in NFTs.

 Ability to create own tokens
(RARI) and earn commissions

from sales. « Smaller user base compared to
Raribl « Decentralized approach with some other markets.
aribie more control of creators over « May be more technically

content. demanding for beginners.

» Ability to quickly create your
own NFT without programming.

» Focus on high-quality digital art
and renowned artists. » Access to this platform may be

; : restricted and may require an
SuperRare » Sharing 10% of each sale with invitation.

the creator of the original work.
: _ : » Fees may be higher compared
« An active Commur"ty Of artists to Other markets_

and collectors.

« A combination of auctions and

"drops" for the sale of NFTs. o Comprehensive transaction and
: authentication processing for
« Rapid emergence on the scene new users.

Nifty Gateway and popularity.

o Fees and commissions are
» Support for different types of sometimes higher.

content and projects.

» Focus on digital art and content
creators.

o _ - Lower popularity compared to
L POSS|b|I|ty to pUbI|Sh editions of some major markets.

MakersPlace works of art.

; « Competition with other artists.
« Creator and community

support.
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These are just some of the possible benefits and negatives of individ-
ual markets for NFTs. It is important to note that NFT markets evolve
and change, and what is true today may change in the future. Be-
fore creating and selling NFTs, it is important to thoroughly research
a particular market, its conditions, and the community that forms it.

5. PRICING AND SELLING NFTS

The pricing of NFT sales itself is crucial from several points of view. In
the first step, it is important whether you are minting the NFT or selling it
on the secondary market. NFT artworks initially sell or release on their own
site (primary market) where customers can purchase and mint them for the
first time. Over time, these NFTs may find their way to NFT marketplaces if
those same customers sell their NFTs to new customers (secondary market).

It is important to decide whether it is an exclusive NFT or limit-
ed edition (small pieces), or it will be mass “production” (a large num-
ber of pieces). From this point of view, it is therefore advisable to es-
tablish the form of sale. For one exclusive piece, an interesting form
of NFT sale can be an auction, for larger quantities it is a unit price.

For less exclusive variants - i.e. for high-quality digital prints and anima-
tions, but without 3D data - we think in hundreds of EUR. Of course, the
more interesting the NFT content, the higher its value. However, we often
talk about works of art where the content is not often the key. As in the real
world, it is very often about the context of the work, the author, the historical
value, the artistic qualities of the work, and more, so we can earn more from
the sale of NFT. He is often able to consider price precedent - that is, the pric-
es for which similar works have already been sold at previous public sales.

The price also includes the type of media (2D / 3D) and object. NFT makes
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sense where there is value in owning the original, not a copy. It makes a
difference if it is “just” a digitized print or if it is a captured object in a
unique moment with another value (e.g. historical or ecological - digitized
700-year-old Corvinus linden tree), media coverage of the sale and more.

Marketing and the story of NFT is also important for its sale itself.
If you are wondering why your NFT is not selling, it might be due to a
lack of awareness among the non-fungible tokens community. And we
know that selling products is greatly helped by a story. The story of
the piece, the idea behind the digitization, simply anything that shows
the potential buyer additional added value. It can also happen that
sellers can’t make any sales if there is no demand for the products.

Many buyers take NFT more as an investment. If you want to be profit-
able when buying and then selling NFTs, you should at least be able to es-
timate whether a given NFT can gain a higher value over time. Of course,
we cannot determine this for many objects, since the price is determined
by the market. Here we will again point to the example of the 700-year-
old linden of Kral Matej, which, due to its age and condition, may be more
susceptible to diseases or, in the case of more extreme weather condi-
tions (any storm, stronger wind or long-term drought/rain), may be weak-
ened or broken, or may completely fall down. No one knows exactly when
or if this moment will occur, but a given NFT that has captured the state
of an object without fatal damage can significantly increase its value.
We can only imagine the value of, for example, the NFT of Notre Dame
Cathedral before the recent fire, the value of Ayrton Senna’s captured
single-seater before that last fatal drive, various art or collectable items
before they were archived, and many other unique and collectable items.

It is important to capture the mood of the market and the state of the
market. Not only from the point of view of a possible bear market but also
from the point of view of the current situation in the world or a significant
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world event, since the given NFT can reflect the topic of the day/days.

However, selling NFTs is not just about the set price. It is also nec-
essary to take into account different types of fees for sales on giv-
en marketplaces, it is also appropriate to take into account costs or
other expenses associated with digitization and the creation of NFT.
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WAHAT ARE TH& LEGAL
REQUWIREMBIENTS FOR

The creation and distribution of any content, either physical or digi-
tal, is naturally subject to various legal requirements. All these require-
ments apply equally in the case of creating and selling NFTs. Moreover,
in the case of NFTs, the particularities of this technology also come into
play. Perhaps the fundamental question in the creation and sale of NFTs
is whether such activity meets the characteristics of business activity.
When it comes to defining business activities under the Slovak Commer-
cial Code and the Commercial Codes of other countries within the V4
region, several criteria are taken into consideration. These criteria help
determine whether an activity should be classified as a business activ-
ity or falls into another category, such as a hobby or personal pursuit.?’

CREATING AND SELLING NFTS
AS A BUSINESS ACTIVITY

The first and probably the most determining criterion is the entrepre-
neurial character of such activity. The Slovak Commercial Code considers
an activity to be a business activity if it is carried out in a professional
and organized manner with the intention of generating profit. This criteri-
on emphasizes the commercial nature of the activity and the presence of
an entrepreneurial element. The requirement of entrepreneurial character

>Art. 2 par. 1 Act No. 513/1991 Coll. Commercial Code
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can be met by the activities of many content creators, with the issuance
and sale of NFTs being no exception. Often, we encounter professional
marketing approaches employing sophisticated advertising channels to
promote the issued NFT and increase its selling price. From this perspec-
tive, it may appear that a relatively wide range of potential NFT creators
can fulfil the requirement of entrepreneurial character while creating or
selling NFTs. In this context, it is necessary to explore other criteria of en-
trepreneurial activity as well. The commercial aspect of an activity is con-
sidered in assessing its classification as a business activity. This involves
engaging in transactions with the aim of earning income. The pursuit of
commercial opportunities, marketing efforts, and monetization strat-
egies contribute to establishing the commercial nature of the activity.>®

The frequency and consistency of the activity play a significant role in
determining whether it qualifies as a business activity. If the activity is
pursued on a regular and continuous basis, it is more likely to be clas-
sified as a business activity rather than an occasional or sporadic un-
dertaking. Consistency, as a characteristic of entrepreneurial activity,
can also be defined using the argument a contrario, in comparison to
occasional activity, or random and exceptional activity. From this com-
parison, it follows that continuity lies in the rational anticipation and
repetition of such activity by the entrepreneur, even though its intensity
may vary. It can be a seasonal activity or similar. Consistency in entre-
preneurial activity is related to the performance of the business itself,
rather than activities associated with the business (such as translation
and clerical work within the entrepreneur’s enterprise) or the disposal of
assets that belong to the business and are part of the entrepreneur’s as-
sets (for example, one-time sales of securities, real estate, and so on). In
light of the above, it shall be possible to determine whether the creation
and sale of NFTs in a specific case constitute business activity, occasional

*8Art. 8 par. 1 let. a) Act No. 595/2003 Coll. on Income Tax
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activity, activity related to business, or the disposal of personal assets.

Another important factor is the level of independence exercised by the
individual or entity engaging in the activity. Business activities typical-
ly involve a degree of autonomy and independence in decision-mak-
ing, financial management, and organizational structure. The absence
of significant control or direction from another party reinforces the no-
tion of an independent business activity. Independence is manifested in
the methods of decision-making and management of the entrepreneur’s
business, whether it is an individual entrepreneur or a legal entity in the
case of corporate entrepreneurs. The independence of the entrepreneur is
also fulfilled in cases of relationships between controlled and controlling
companies, franchising, commercial representation, mandate contracts,
and others. In the case of multiple entrepreneurs joining together with-
out forming a new legal entity, each member of the association remains
an independent entrepreneur. When joining through the creation of a le-
gal entity, such as a company or cooperative, the legal entity itself be-
comes the entrepreneur, and its partners will not be entrepreneurs sole-
ly due to their participation in the entity. In the case of an association
based on an association agreement, the involvement of entrepreneurs in
its activities depends on the purpose of the association’s establishment.

Business activities often involve assuming economic risks and uncertain-
ties. This criterion examines whether the individual or entity engaging inthe
activity bears the financial consequences of success or failure. Assuming
financialrisks, such as investing capital or incurring expenses, indicates the
presence of business activity. When creating an NFT for the purpose of its
sale, it is always possible to discuss the aspect of risk, as it is impossible to
predict with certainty how successful the sale of the NFT will be. Entrepre-
neurship is an activity performed “at one’s own responsibility.“ This char-
acteristic completes the previous features of entrepreneurship, and the
term implicitly expresses the entrepreneurial risk inherent in business. The
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presence of risk is a reliable criterion for distinguishing commercial rela-
tionships from employment relationships. The system of management and
decision-making within the entrepreneur’s business will be one of the deter-
mining factors in determining whether, in addition to the entrepreneur as a
legal or natural person, another person or persons, such as statutory bod-
ies or members of a statutory or supervisory body, will also be responsible.

It is important to note that the classification of an activity as a busi-
ness activity under either the slovak commercial code or the respective
laws of other countries within the V4 region depends on the specific cir-
cumstances and factual context of each case. Courts and authorities will
evaluate the overall characteristics of the activity, taking into account
the aforementioned criteria, to make a determination. It is advisable for
content creators to seek legal advice to assess their specific activities and
circumstances in relation to the criteria set forth by either the slovak com-
mercial code or the respective laws of other countries within the v4 re-
gion to ascertain the classification of their activities as business activities.

POSSIBLE BREACH OF DATA
PROTECTION RULES

Access to data, use of data, and data processing is regulated within
the EU by several legal instruments. For example, the recently adopt-
ed Data Governance Act regulates the protection of all data, but only
within certain relationships. The General Data Protection Regulation
(GDPR) that came into effect on May 25, 2018, can be considered the
sole legal act comprehensively regulating data protection at the EU level.

Under the GDPR, personal data is defined broadly as “any informa-
tion relating to an identified or identifiable natural person (‘data sub-
ject’); an identifiable natural person is one who can be identified, di-
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rectly or indirectly, in particular by reference to an identifier such as a
name, an identification number, location data, an online identifier or
to one or more factors specific to the physical, physiological, genetic,
mental, economic, cultural or social identity of that natural person.”s*

The GDPR establishes several key principles that govern the processing of
personal data. These principles include lawfulness, fairness, and transpar-
ency; purpose limitation; data minimization; accuracy; storage limitation;
integrity and confidentiality; and accountability. Any NFT creator must
therefore ensure compliance with these principles when handling personal
data. The principles of data protection apply to any information concerning
an identified or identifiable natural person. Personal data which have un-
dergone pseudonymisation, which could be attributed to a natural person
by the use of additional information should be considered to be information
on an identifiable natural person. To determine whether a natural person
is identifiable, an account shall be taken of all the means reasonably likely
to be used, such as singling out, either by the controller or by another per-
son to identify the natural person directly or indirectly. To ascertain wheth-
er means are reasonably likely to be used to identify the natural person,
account should be taken of all objective factors, such as the costs of and
the amount of time required for identification, taking into consideration
the available technology at the time of the processing and technological
developments. The principles of data protection shall therefore not apply
to anonymous information, namely information which does not relate to
an identified or identifiable natural person or to personal data rendered
anonymous in such a manner that the data subject is not or no longer
identifiable. This GDPR does not, therefore, concern the processing of such

>Article 2 par. 1 of Regulation (EU) 2016/679 of the European Parliament and of the
Council of 27 April 2016 on the protection of natural persons with regard to the process-
ing of personal data and on the free movement of such data, and repealing Directive
95/46/EC (General Data Protection Regulation)
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anonymous information, including for statistical or research purposes.®

Any processing of personal data should be lawful and fair. It should
be transparent to natural persons that personal data concerning them
are collected, used, consulted or otherwise processed and to what ex-
tent the personal data are or will be processed. The principle of trans-
parency requires that any information and communication relating to
the processing of those personal data be easily accessible and easy to
understand, and that clear and plain language be used. That principle
concerns, in particular, information to the data subjects on the identi-
ty of the controller and the purposes of the processing and further in-
formation to ensure fair and transparent processing in respect of the
natural persons concerned and their right to obtain confirmation and
communication of personal data concerning them which are being pro-
cessed. Natural persons shall be made aware of risks, rules, safeguards
and rights in relation to the processing of personal data and how to ex-
ercise their rights in relation to such processing. In particular, the spe-
cific purposes for which personal data are processed should be explicit
and legitimate and determined at the time of the collection of the per-
sonal data. The personal data should be adequate, relevant and limit-
ed to what is necessary for the purposes for which they are processed.®

In the context of NFTs, compliance with the GDPR is essential to protect
the privacy and rights of individuals whose personal data may be involved
while creating NFTs. NFT creators operating within the EU must ensure that

®Recital 26 of Regulation (EU) 2016/679 of the European Parliament and of the Council
of 27 April 2016 on the protection of natural persons with regard to the processing of
personal data and on the free movement of such data, and repealing Directive 95/46/
EC (General Data Protection Regulation)

®IRecital 36 of Regulation (EU) 2016/679 of the European Parliament and of the Council
of 27 April 2016 on the protection of natural persons with regard to the processing of
personal data and on the free movement of such data, and repealing Directive 95/46/
EC (General Data Protection Regulation)
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they have appropriate legal bases, such as consent or legitimate inter-
ests, for processing personal data. They should also implement measures
to secure personal data, inform users about processing activities, and
respond to individuals’ requests to exercise their data protection rights.

It is important to note that the GDPR has an extraterritorial ef-
fect, meaning it applies not only to subjects based in the EU but also
to those outside the EU if they process the personal data of individu-
als residing in the EU. This has implications for NFT platforms and enti-
ties operating globally, as they may be subject to the GDPR’s require-
ments if they interact with EU individuals in their NFT-related activities.

Overall, the GDPR plays a significant role in safeguarding individuals’
rights and protecting their personal data in the context of NFTs. Compli-
ance with its provisions is crucial for NFT platforms and entities to ensure
data protection and maintain the trust of individuals engaging in NFT
transactions within the EU. However, the NFT platforms and marketplaces
are those subjects that store the largest amounts of personal datq, includ-
ing user profiles, fransaction records, and potentially sensitive financial in-
formation and, therefore, those platforms and marketplaces are the main
addressees of the GDPR. On the other hand, NFTs themselves can contain
embedded data, such as metadataq, related to the digital asset. This meta-
data can include information about the creator, previous owners, trans-
action history, or even additional personal details. If this metadata is not
adequately protected, it could be susceptible to unauthorized access or
misuse, compromising the privacy of individuals associated with the NFT,
but once again not compromising the creator’s compliance with the GDPR.

PROTECTION OF PERSONHOOD

The Civil Code is the main legal instrument that forms the basis of private
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law protection of personal rights in each of the V4 countries. Comprehen-
sive protection of personality rights is provided by legal regulations of
both private and public law. In the context of the protection of person-
ality rights in the NFTs, there is a clash between two rights - the right to
freedom of expression and the right to protection of personality. It is im-
portant to emphasize international documents to which the V4 countries
are bound, and the interpretation of the protection of personality rights
must be in accordance with these documents and the case law of their
courts. In a democratic society, freedom of expression is the foundation
of all rights. Freedom of expression is guaranteed in Article 10 of the Eu-
ropean Convention on Human Rights®? and Article 19 of the International
Covenant on Civil and Political Rights. Undoubtedly, the richest source of
case law regarding freedom of expression is the case law of the European
Court of Human Rights (ECtHR) concerning Article 10 of the Convention.
At the same time, it should be noted that ECtHR decisions are a source of
law, and the Constitutional Court of the Slovak Republic, Constitutional
Court of the Czech Republic and other V4 countries takes intfo account
ECtHR decisions in its rulings, as explicitly stated in the decisions of the
competent courts. According to the ECtHR, freedom of expression, which
is the content of Article 10(1) of the Convention, represents one of the
fundamental pillars of a democratic society and one of the fundamental
conditions for its development. Considering the importance of freedom

62 Article 10 - Freedom of expression

(1) Everyone has the right to freedom of expression. This right shall include freedom to
hold opinions and to receive and impart information and ideas without interference by
public authority and regardless of frontiers. This article shall not prevent States from
requiring the licensing of broadcasting, television or cinema enterprises.

(2) The exercise of these freedoms, since it carries with it duties and responsibilities,
may be subject o such formalities, conditions, restrictions or penalties as are pre-
scribed by law and are necessary in a democratic society, in the interests of national
security, territorial integrity or public safety, for the prevention of disorder or crime,

for the protection of health or morals, for the protection of the reputation or rights of
others, for preventing the disclosure of information received in confidence, or for main-
taining the authority and impartiality of the judiciary.”

AA
73 WWW.ALLABOUTNFT.EU NBT



of expression, the exceptions listed in Article 10(2) of the Convention, to
which freedom of expression is subject, must be interpreted restrictively,
and the necessity of each restriction must be convincingly demonstrated.
Strict interpretation means that no criteria other than those listed in Article
10(2) of the Convention can be a basis for any restrictions on freedom of
expression, and these criteria must be understood in such a way that the
meaning of the terms used is not extended beyond their ordinary meaning.

According to Article 10(2) of the European Conven-
tion on Human Rights, interference with freedom of expres-
sion is only possible if three cumulative conditions are met.

» < » <«

* The interference (in the sense of “formality,” “condition,” “restric-
tion,” or “sanction”) is provided by law;

* The interference pursues the protection of one or more interests or
values listed in Article 10(2) of the Convention;

* The interference is necessary in a democratic society.

The term “provided by law” implies two conditions: sufficient acces-
sibility and predictability of the law, enabling citizens to regulate their
behaviour in light of the foreseeable consequences of a particular act.

The concept of “necessity in a democratic society” presupposes that the
interference corresponds to an “urgent social need.” Furthermore, it must
be proportionate to the legitimate aim pursued, and the reasons invoked
by the domestic authority to justify it must be “relevant and sufficient.” Ac-
cording to ECtHR case law based on Article 10(2) of the Convention, free-
dom of expression applies not only to “information” and “ideas” that are
favourably received or considered neutral but also to those that offend,
shock, and disturb. These are the requirements of pluralism, tolerance,
and open-mindedness without which a “democratic society” could not ex-
ist. Article 10 of the Convention protects not only the content of expressed
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thoughts and information but also the form in which they are conveyed.
Even opinions expressed in “strong” or exaggerated language are equally
protected; the extent of protection depends on the context and purpose
of the criticism. In matters of public debate and controversy or the public
interest, during political discussions, in election campaigns, or where criti-
cism is aimed at the government, “strong” words and harsh and relentless
criticism can be expected and will be broadly tolerated by the ECtHR. From
ECtHR decisions, it is evident that freedom of expression is among the
most significant human rights, enjoying broad protection and being limit-
ed only in explicitly defined cases, which must be interpreted restrictively.

Following a short theoretical excursion, the practical issues of poten-
tial NFTs conflicts with the right to the protection of personhood in the
V4 region can be demonstrated on the provisions of Art. 12 of the Slovak
Civil Code. Documents of personal nature, portraits, pictures and image
and sound records concerning an individual or expressions of his person-
al nature may be taken or used only with his or her consent.®* However,
portraits, pictures and images and sound records may be taken or used
without the consent of the individual adequately also for purposes of sci-
ence or art and for the purposes of the press, motion picture, radio and
television news service. Such use must not be at variance with the law-
ful interests of the individual.®* The appropriateness should be assessed
in terms of the execution of the protected objects, particularly in terms
of the purpose they serve, the scope, and the place where they are car-
ried out. In this place, a large part of NFTs can fit within the definition of
art and, therefore, the usage shall be considered as for artistic purposes.

Finally, the assessment of whether the use of a protected personal asset
was in conflict with the legitimate interest of a particular person depends

8Art. 12 par. 1 of Act No. 40/1964 Coll. Civil Code
®4Art. 12 par. 3 of Act No. 40/1964 Coll. Civil Code
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on the circumstances of each case, including the position of the affected
person, and it is always necessary to consider the fulfiiment of the “appro-
priateness of the manner” in which the personal asset was purposefully
used. In relation to so-called public figures, it applies that a person who
enters the public scene must expect that as a publicly known person, they
will be under public scrutiny, which takes an interest in their professional
as well as private life and evaluates it, especially if it concerns a person
who manages public affairs. In these cases, a more benevolent approach
to assessing the limit of admissibility of publishing information of a private
nature, or assessing the conduct of such a person, is necessary precisely
because more demanding requirements are placed on them, and the pub-
lic is entitled to obtain information about such a person in a significantly
broader spectrum than would be the case for a person outside this category
of representatives, in order to assess their professional and moral suitabil-
ity to hold this function and properly handle public matters. Even in these
cases, the existence of legitimate interests of such a person is not exclud-
ed. The legitimate interests of the affected person often have to yield to
the preference for the promotion of the public interest in information, and
the public interest in information must not only be justified but also current.

In this context, in the conflict between the right to information and its dis-
semination and the right to protection of personhood, i.e., two fundamental
rights standing atthe same constitutionally protectedlevel,itisnecessaryto
take into account the circumstances of the specific case, to ensure that one
of these rights is not unreasonably given precedence over the other right.

REGULATED ACTIVITIES

Each of the V4 countries has its unique legal system, there are cer-
tain similarities in their regulatory frameworks that provide a ba-
sis for a comparative analysis of in the region. In the V4 region, the
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regulatory frameworks governing business activities are typically a
combination of national laws, EU regulations, and directives. These
frameworks aim to ensure the protection of consumers, investors,
intellectual property rights, data privacy, and financial stability.

The Slovak regulatory framework for business activities is, as men-
tioned above, primarily governed by the Commercial Code. Additionally,
EU regulations and directives, including those related to consumer pro-
tection, financial services, and intellectual property, also have a signifi-
cant influence on the legal landscape. The Czech Republic, similarly, has
a comprehensive legal framework for regulating business activities. It
is important to note that the V4 countries are also subject to EU reg-
ulations that apply uniformly across the European Union. These regula-
tions cover various aspects of business activities, including consumer
protection, financial services, data protection, and intellectual property
rights. EU regulations provide a level of harmonization within the V4 re-
gion and ensure consistency with the broader European legal framework.

While the regulatory frameworks in the V4 countries share similari-
ties, there may be variations in the specific laws, regulations, and guide-
lines pertaining to NFTs. This e-book will in the respective part explore
these variations in detail in subsequent sections, focusing on the le-
gal status of NFTs in V4 countries while providing a comparative anal-
ysis of their approaches to regulating NFT-related business activities.
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DOES PINANCIAR MARK

REGULATION APPLY TO

The regulation can generally be understood as an effort aimed at achiev-
ing goals that would not be attained without such regulatory intervention.®
These regulatory objectives represent values whose risk of harm or endan-
germent is weighed against the limitations on activities and behaviour of
subjects in the regulated area. In the case of the Slovak Republic, regu-
latory objectives are defined in Act No. 747/2004 Coll. on the supervision
of the financial market (hereinafter referred to as the “Act on the supervi-

3%

sion of the financial market) as the objectives of financial market super-
vision, including the stability of the financial market, safe and sound func-
tioning of the financial market, maintaining the credibility of the financial
market, protection of financial consumers, protection of other clients in

the financial market, and adherence to rules of economic competition.®

Various legal frameworks exhibit different approaches to the implemen-
tation of financial market regulation, with these regulatory approaches
being mainly classified into principle-based regulation and rule-based
regulation. In principle-based regulation, the regulator sets abstract
goals, and these principles serve as more abstract behavioural norms
and interpretive rules, while the means of achieving them are more dis-
cretionarily left to the regulated entities. However, in the case of the EU
(and, therefore, all V4 countries), rule-based regulation is primarily ap-
plied, introducing precisely defined norms of behaviour that do not pro-

*LODGE, M., WEGRICH, K. Managing Regulation. Regulatory Analysis, Politics and Poli-
cy. Palgrave Macmillan, 2012

®Article 1 par. 1 Act No. 747/2004 Coll. on financial market supervision
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vide as much discretion in their implementation as regulatory principles
do.’” The main advantage of rule-based regulation is naturally its clari-
ty, which allows for easier assessment of compliance or non-compliance
with a specific rule.®® On the other hand, rules cannot capture the ‘spirit
of the norm’ as principles do, and entities regulated by rules may, without
adhering to interpretive principles, slide info mindless literal compliance
with the rules.®? When assessing whether the legal regulation of the finan-
cial market also applies to NFTs and crypto-assets as such, this is where
the first conceptual risk of financial market regulation in the EU arise. It
is undeniable that the European legislator could not have had the concep-
tual differences of crypto-assets in mind when formulating the wording
of valid rules regulating the area of the financial market, which results
in the absence of effective interpretive principles and, in extreme cases,
complete ineffectiveness of the application of relevant rules to such atyp-
ical and innovative financial products and services. This ineffectiveness
can manifest itself on both sides of the scales of proportionality, where
the significant endangerment of the pursued regulatory objectives may
occur on one side, and disproportionately restrictive interventions in the
activities and behaviour of regulated entities may occur on the other side.

INVESTMENT SERVICES AND ACTIVITIES

Activities related to crypto-assets can encompass a wide range of ac-
tivities regulated by financial regulation. This set of activities may in-

s?CUNDERLIK, L. et al. Pravo finanéného trhu. Bratislava: Wolters Kluwer, 2017, p. 28.

®SCHAUER, F. Playing by the Rules: A Philosophical Examination of Rule-Based Deci-
sion-Making in Law and in Life. Oxford: Claredon Press, 1991.

*BRAITHWAITE, J. Rules and Principles: A Theory of Legal Certainty [online]. [2021-07-
14]. Available on the Internet here.
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clude activities related to payment services, electronic money services,
consumer credit, collective investment, investment services, and ac-
tivities. In terms of NFTs, the likelihood of meeting the criteria for any
regulated activity is significantly lower. Without the need for a lengthy
legal analysis, it can be stated that the fulfilment of the criteria for in-
vestment services and activities is practically the only relevant con-
sideration. The legal regulations at the EU level governing entities and
regulating relationships arising in the capital market constitute a fairly
extensive set, a significant part of which affects the possibilities of is-
suance, recording, transfer, and custody of financial market instru-
ments. It defines and relies on the legislative concept of a financial in-
strument, thus establishing the boundaries of the relevant regulation.

A financial instrument is a legislative term referring to a specially reg-
ulated financial tool used by entities in the financial market as an in-
vestment instrument (subject of the investment) to allocate their avail-
able financial resources for the purpose of appreciation, and which is
subject to trading on the capital market. The characteristic of financial
instruments in trading on the capital and money market is that their
movement reflects the movement of financial resources in the oppo-
site direction. Financial instruments are abstract instruments embody-
ing specific property rights, essentially derived from the contractual
type of a purchase agreement, which involves the purchase of a specific
tangible commitment of a debtor or other asset value by an investor.”®

The set of financial instruments consists of a subset of securities and
financial derivatives. The characteristic feature of securities is their mate-
rial expression of rights and obligations associated with them, resulting in
their treatment similar to physical objects and often being considered as

OBAKES, M., KARFIKOVA, M., KOTAB, P., MARKOVA, H. et al. Finanéni pravo. 6. upravené
vydani. Praha: C. H. Beck, 2012, p. 421.
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things in a legal sense.” Unlike securities, financial derivatives are agree-
ments between the buyer and seller concerning the transfer of financial
risk derived from the future movement of the price of an underlying as-
set.”? Financial derivatives can be divided into two groups. The first group
consists of option contracts, which involve the unilateral right to buy (call)
or sell (put). The second group includes fixed-term or unconditional con-
tracts, which are forwards, futures, and swaps. Unlike option contracts,
these contracts represent an obligation rather than just the unilater-
al right to deliver the underlying asset and make reciprocal payments.”

The MIFID II Directive defines a set of financial instruments, and this
set, along with the definitions of individual types of financial instru-
ments, is incorporated into the national legal frameworks of EU mem-
ber states, including the V4 countries. This set consists of the following:

1. Transferable securities;

2. Money-market instruments;

3. Units in collective investment undertakings;
4

Options, futures, swaps, forward rate agreements and any other de-
rivative contracts relating to securities, currencies, interest rates or
yields, emission allowances or other derivatives instruments, finan-
cial indices or financial measures which may be settled physically or
in cash;

5. Options, futures, swaps, forwards and any other derivative con-
tracts relating to commodities that must be settled in cash or may
be settled in cash at the option of one of the parties other than by
reason of default or other termination event;

ISIDAK, M. et al. Financné prdvo. Bratislava: C.H. Beck, 2014, p. 451.
2L AZOVY, J. Vyvoj na trhoch s finanénymi derivatmi. In: Biatec. 2012, n. 10, p. 17.
MEDVED, J. et al. Banky - teéria a prax. Bratislava: Sprint dva, 2012, p. 430.
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6. Options, futures, swaps, and any other derivative contract relating
to commodities that can be physically settled provided that they are
traded on a regulated market, a MTF, or an OTF, except for whole-
sale energy products traded on an OTF that must be physically set-
tled;

7. Options, futures, swaps, forwards and any other derivative con-
tracts relating to commodities, that can be physically settled not
otherwise mentioned in point 6 of this Section and not being for
commercial purposes, which have the characteristics of other deriv-
ative financial instruments;

8. Derivative instruments for the transfer of credit risk;
9. Financial contracts for differences;

10. Options, futures, swaps, forward rate agreements and any other
derivative contracts relating to climatic variables, freight rates or
inflation rates or other official economic statistics that must be set-
tled in cash or may be settled in cash at the option of one of the
parties other than by reason of default or other termination event,
as well as any other derivative contracts relating to assets, rights,
obligations, indices and measures not otherwise mentioned in this
Section, which have the characteristics of other derivative financial
instruments, having regard to whether, inter alia, they are traded on
a regulated market, OTF, or an MTF;

11. Emission allowances consisting of any units recognised for com-
pliance with the requirements of Directive 2003/87/EC (Emissions
Trading Scheme)’

In its conceptual sense, NFTs do not inherently fulfil the definition of
any type of financial instrument in any form. However, in certain spe-
cific cases, NFTs may be associated with rights identical to transfer-

74Section B of Annex I to MIFID II directive
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able securities. MIFID II, in Article 4(44), defines transferable secu-
rities as follows: “classes of securities which are negotiable on the
capital market, with the exception of instruments of payment, such as:

a. shares in companies and other securities equivalent to shares in
companies, partnerships or other entities, and depositary receipts in
respect of shares;

b. bonds or other forms of securitised debt, including depositary re-
ceipts in respect of such securities;

c. any other securities giving the right to acquire or sell any such
transferable securities or giving rise to a cash settlement deter-
mined by reference to transferable securities, currencies, interest
rates or yields, commodities or other indices or measures”

The definition of the term ‘security’ and its types is not harmonized at
the European level, allowing member states, including the V4 countries,
to interpret this concept in various ways. Three main concepts can be
derived from the national regulations within the EU. In the first case, na-
tional regulations explicitly state that securities can also take the form of
crypto assets. Such regulations, for example, in the case of the Federal
Republic of Germany, effectively prevent assets that materially represent
securities and associated activities and services from escaping the regu-
lation of the capital market, thereby ensuring the fulfilment of regulatory
objectives in this area. Although such regulation may appear timeless and
in line with the planned amendment of Article 4(1)(15) of MIFID II, due to
the requirement for securities to be held in book-entry form when traded
on frading venues and the requirement for record-keeping in a central
securities depository, it indirectly prevents any effective application of
DLT in the issuance, recording, transfer, and custody of such securities.

The second case can be demonstrated in the Slovak regulation of se-
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curities through the material interpretation of Section 2 of the Securities
Act, which states that if a written record associated with money carries
the same rights as certain types of securities, such a record must be ex-
clusively executed in the form and format prescribed by law. Since the
Securities Act does not designate a crypto asset as one of the forms of
securities, it is not possible to validly issue, record, transfer, and store se-
curities existing only in tokenized form. Unlike the German legal regula-
tion, where it is possible to issue financial instruments in tokenized form
even without economic substance, in the case of the Slovak Republic’s
legal framework, using the material interpretation of the legal definition
of a security, securities in tokenized form cannot be issued at all. This
situation, similar to that in the Federal Republic of Germany, ensures
the fulfiiment of regulatory objectives but significantly reduces the lev-
el of legal certainty due to the possibility of divergent interpretations.

The third case represents the formal interpretation of the definition of
a security according to the Securities Act and the legal regulation of the
Czech Republic. According to the formal interpretation of Section 2 of the
Securities Act, a security exists only if there is a record of monetary value
in the form and format prescribed by law. Under this interpretation, no
crypto asset can be considered a security, even if the associated rights
are identical to those associated with certain types of securities. However,
it should not be assumed that under formal interpretation, all types of se-
curities can be validly issued as material representations of crypto assets.
Certain types of securities, such as shares, cannot be tokenized, as the
rights to participate in the management, profit, and liquidation surplus
of a joint-stock company are reserved for shares in the form prescribed
by law. In Czech legal regulation, a security is exclusively considered a
document, and when we speak of a registered security or an intangible
asset, it means that the security is replaced by an entry in the registry
prescribed by law. In the case of Czech legal regulation, an interpretation
similar to the material interpretation of the Slovak definition of a securi-
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ty is not applicable. Therefore, according to the formal interpretation of
the Slovak definition of a security and the Czech legal regulation, toke-
nized securities are not considered securities or financial instruments in
a legal sense, and therefore, the legislation regulating the capital mar-
ket does not apply to these assets, activities, or services associated with
them. This situation, in the case of the Czech Republic, widely opens the
doors to efficient applications of DLT; however, this cannot be considered
a competitive advantage compared to traditional forms of investment or
capital acquisition without further consideration. The absence of a legal
framework for financial markets significantly reduces the level of investor
protection, allows market abuse, and creates additional negative exter-
nalities, which fundamentally undermines investor trust and represents
a significant systemic risk for the respective markets. Moreover, in the
case of the formal interpretation of the Slovak definition of a security, it
is necessary to consider the high level of legal uncertainty, which further
decreases investor and other participants’ potential trust and confidence.

Inconclusion,itcanbestatedthatwithinthelegislative environment of the
EU,itisnotpossibledelegelatato provideauniversalanswertothe question
of whether a specific NFT can fulfill the definition of a security or financial
instrument. The answer to this question depends on the assessment of the
dynamically evolving legal regulations at a specific time and the specifica-
tions of the given NFT. In general, however, it can be noted that there is a
very low probability that any NFT would meet the definition of a security. If
an NFT is not classified as a security or any other financial instrument, the
legislation governing the capital market does not apply to it. The only finan-
cial regulation that may apply exclusively to NFTs is the MiCA regulation.

MICA REGULATION

One of the challenges presented by the MICA regulation is the difficulty
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85 WWW.ALLABOUTNFT.EU NBT



in distinguishing between regulated financial products and non-regulated
ones. Given the wide-ranging language of MICA and the industry’s pri-
or experiences with crypto-assets, it is anticipated that crypto-asset ser-
vice providers will push the boundaries of the exemption provided under
MiICA. It is crucial to consider the scope of MICA’s regulation in relation
to NFTs and whether NFTs fall within its scope. NFTs, defined as unique
digital assets that represent ownership or provide proof of authenticity
for specific items such as artwork, content, collectables, or virtual real
estate, warrant attention within the realm of financial services regulation.

NFTs offered at a fixed price, including digital art, collectables, in-
game clothing, and cinema tickets, are not subject to MiCA. However,
NFTs extend beyond art, gaming, and collectables, and play a signifi-
cant role in financial services, necessitating regulatory attention. MiCA
explicitly exempts unique and non-fungible crypto assets, including dig-
ital art, collectables, and crypto assets representing unique services or
physical assets like product guarantees or real estate, from its regula-
tion. These assets derive value from their distinct characteristics and
lack of interchangeability with other assets. Consequently, unique NFTs
fall outside the scope of MiICA’s regulation. EU lawmakers have stressed
that assigning a unique identifier alone to a crypto asset is insufficient
to classify it as unique or non-fungible. Therefore, if crypto assets are
issued as fractional representations of an NFT or if NFTs exist in large
series or collections, they may be considered fungible and regulated un-
der MICA. This indicates that the exemption of unique and non-fungible
crypto assets from MiCA’s scope does not exempt them from potential
classification as financial instruments as outlined above. MiCA’s exemp-
tion solely pertains to its own scope and does not affect the application
of other EU financial regulations. If NFTs meet the criteria of financial
instruments under MIFID II, they will be subject to MIFID II and other
relevant EU securities regulations. Similarly, if NFTs qualify as e-mon-
ey or payment services under the E-Money Directive or Payment Ser-
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vices Directive, they will be subject to regulations specific to those areas.

As MIiCA was adopted shortly before the publication of this e-book, it is
not possible to assess any application practice regarding the implemen-
tation of the MICA regulation on NFTs. Similarly, there is a lack of imple-
menting legal provisions that would shed more light on the subject matter.

The evolving nature of legal regulations and the unique characteristics
of NFTs pose challenges in their classification. It is unlikely that NFTs meet
the criteria for securities, and if they do not fall into any regulated cate-
gory, they are not subject to financial market regulations. However, the
newly adopted MiCA regulation introduces a framework for the regulation
of crypto-assets, in some cases including NFTs. The scope and applica-
bility of MICA to NFTs require careful examination, as it distinguishes be-
tween unique and fungible crypto assets. The exemption under MiCA for
unique NFTs does not exempt them from potential classification as finan-
cial instruments under other EU regulations. The practical application and
specific provisions of the MiCA regulation are yet to be determined, and
further legal developments are needed to provide clarity in this area. The
industry and regulatory authorities are still in the process of understanding
and interpreting the regulatory framework. The wide-ranging language of
MICA and the innovative nature of NFTs create uncertainties and complex-
ities in their intersection. Finally, as the landscape continues to evolve, it
is important to closely monitor regulatory developments and seek legal
advice to ensure compliance with the evolving regulatory requirements.
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When examining the legal nature of NFTs, one must remember that they

are only one type of the broader category of crypto-assets. Therefore,
before clarifying the meaning of the rights in rem qualification of NFTs, it
is essential to analyse the aspects of rights in rem relating to crypto-as-
sets in general. Crypto-assets are the subject of many professional pub-
lications, the vast majority of which, however, only deal with the public
law regulation of the subject area. In contrast, private law issues are left
aside. Therefore, to understand the legal nature of NFTSs, it is necessary to
analyse the civil law aspect of the crypto-assets, specifically NFTs and the
aspects related to the law of things. As the law of things regulations are
not fully harmonized within the EU, we will analyse Slovak and Polish leg-
islation in the subject areq, providing a good picture of the diversity of the
classification of NFTs in relation to the law of things within the V4 countries.

The origins of the historical development of understanding things in the
legal sense within the European Union legislative environment originate
from Roman law. Although Roman legal theory did not elaborate on the
definition of the thing and contemporary authors of professional literature
do not reach a unified opinion in order to establish a definition of a thing,
Gaius, whose idea was later adopted by Justinian, divided things into ma-
terial things (res corporales - i.e. those that can be touched) and intan-
gibles (res incorporales - i.e. those that cannot be touched). At the same
time, the intangibles were also classified as obligations. Legal regulation
introduced by the Allgemeines burgerliches Gesetzbuch fur die gesam-
mten Deutschen Erbldnder der Osterreichischen Monarchie (hereinafter
referred to as “ABGB”), was in accordance with the Romanic concept of
things, and together with Hungarian customary law, influenced the devel-
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opment of legal theory in Slovakia to a large extent. According to the ABGB,
a thing was understood as everything different from a person and serving
the use of humans. In contrast, according to Gaius, things were divided
into material and immaterial. Since crypto-assets are undoubtedly for
human use, they can be classified as intangibles within the ABGB concept.

Theoppositeconceptofunderstandingthethinginthelegalsensewithinthe
region of the European Unionisrepresented by the Burgerliches Gesetzbuch
(hereinafter referred to as “BGB”), which in addition to the legal order of the
Slovak Republic, also significantly influenced the legislative environment of
Russia federation, the Netherlands, or Poland and which does not consider
anythingthatdoes nothave amaterialnature tobe athinginthelegalsense.

SLOVAK LEGISLATION

The Act No. 40/1964 Coll. Civil Code (hereinafter referred to as “Slovak
Civil Code”), as a general and basic regulation of Slovak private law, reg-
ulates “property relationships of individuals and legal entities, property
relationships between these persons and the state as well as relationships
following from right to protection of persons unless these relationships are
regulated by special acts” and “legal relationships following from results
of intellectual creative activity.” The subjects to civil legal relationships
can be things, flats and non-residential premises and, if their nature ad-
mits so, rights or other property values. Even without further examination,
it is apparent that crypto-assets can only be classified as things, rights or
other property values from the point of view of the secondary subject
(also referred to as an object in legal theory ) of civil legal relationships.

The absence of a legal definition of the term thing in the legislative en-
vironment of the Slovak Republic is replaced by a legal doctrine adher-
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ing to the Civil Code of 1950, according to which things in the legal sense
are “controllable material objects and natural forces that serve human
needs”, and therefore a thing is exclusively material an object or a natural
force under the simultaneous fulfilment of the condition of usefulness and
controllability. The case law does not expand the doctrinal understanding
of the matter. Instead, on the contrary, it draws restrictive conclusions
about what is not a separate thing and a separate subject of legal rela-
tions, such as quarry, mining area, cave, pond, pond dam, road or orna-
mental rock garden. In the case of Polish legislation, NFTs are not con-
sidered things in the legal sense of the word. However, unlike the Slovak
legislation, the Polish regulations explicitly state that things are exclusive-
ly understood as tangible objects. In countries (including the Slovak Re-
public) whose legal systems are inspired by the concept of understanding
a thing in the legal sense according to the BGB, crypto-assets do not meet
the legal definition of a thing because of the absence of their tangibili-
ty. Due to the connection of the concept of thing to individual provisions
of laws of things, the fact, as mentioned above, has far-reaching conse-
quences, e.g., the impossibility of being the subject of property rights.

The term thing is not and cannot be defined enough to be stabilized
throughout human history. On the contrary, the concept of things is sub-
ject to changes at a pace proportional to the development of people’s
needs, the advancement of human knowledge and the control of the ex-
ternal world. In the latest European civil codes, an inclination towards the
ABGB concepts can be observed precisely because of social and market
developments. The example can be found in the new Czech Civil Code,
which negatively defines a thing as everything that is different from a
person and serves the needs of people and subsequently divides things
into the tangible, which are “a controllable part of the external world that
has the nature of an independent object” and intangible, which are “rights
whose nature admits it, and other things without material substance.” The
long-awaited recodification of private law in the Slovak Republic might be
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carried out in a similar spirit, which should result in a positive impact on
the practical aspects of the application of legal provisions on real rights,
obligations and the determination of the range of legal means of protec-
tion against unauthorized interference with rights related to crypto-assets.

Since crypto-assets in general (except for those crypto-assets that meet
the definition of financial instruments) do not have the nature of a thing,
money, claim, or currency, they can be subordinated as the subject of civil
law exclusively under the regime of “other property values.” The practical
effect of such a qualification can be the impossibility of concluding those
types of contracts, which object shall be a thing or a payment in money,
failure to fulfil the merits of the criminal offence, or even the fact that some
otherwise regulated activities on the financial market performed by the
exchange of crypto-assets might not be considered as regulated activities.

AA

91 WWW.ALLABOUTNFT.EU NRT



NTERLECTUALR

The intersection of the issues of NFT creation and sale and intellectual
property rights, specifically copyright, determines whether an NFT or the
underlyingwork withinan NFT canbe defined asawork under copyright law.

According to Slovak law, the “subject of copyright is a work in the area
of literature, arts or science which is a unique result of the creative and
artistic activity of the author, perceivable by senses, irrespective of its
shape, content, quality, purpose, form of expression or level of comple-
tion.””® The Slovak law classifies the work as “a literary work, a theatri-
cal work, musical work, audiovisual work, work of fine art, architectural
work, work of applied arts, cartographic work) or other types of artistic
work or scientific work, provided that it meets requirements under para-
graph 1.”7¢ The NFTs or their underlying content can fulfil the definitions
of artistic work, specifically photographic work and work of applied arts.
Artistic work is a painting, a drawing, a collage, a tapestry, an engrav-
ing, a lithography or other graphic work, a sculpture, pottery, a jewel
or other work of fine art and a photographic work.”” Photographic work
means a fixation of the picture through the photographic technical de-
vice, provided that it is a result of the creative and artistic activity of the
author.”® Work of applied arts is an artistic creation that utilising func-

SArt. 3 par. 1 Act No. 185/2015 Copyright Act
°Art. 3 par. 2 Act No. 185/2015 Copyright Act
"7Art. 3 par. 4 Act No. 185/2015 Copyright Act
8Art. 3 par. 5 Act No. 185/2015 Copyright Act
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tions or a work included into utility, regardless of whether it was hand-
made, industrial-made or created by another technological process.””

The subject of copyright under Czech law is similarly “a literary work
or other work of art or a scientific work which are the unique outcome
of the creative activity of the author and are expressed in any objec-
tively perceivable manner including electronic form, permanent or tem-
porary, irrespective of their scope, purpose or significance. A work shall
be namely a literary work expressed by speech or in writing, a musical
work, a dramatic work or dramatico-musical work, a choreographic work
and pantomimic work, a photographic work and work produced by a pro-
cess similar to photography, an audiovisual work like a cinematographic
work, a work of fine arts like a painting, graphic or sculptural work, an
architectonic work including a fown-planning work, a work of applied art,
and a cartographic work.”® Also a work which is the outcome of the cre-
ative adaptation of another work, including its translation into another
language, shall also be the subject of copyright. This shall not prejudice
the rights of the author of the adapted or translated work.®* According to
the abovementioned, the NFT itself, the underlying work or both shall be
considered work under the copyright legislation within the V4 countries.

When examining the issue of NFTs from the perspective of intellectual
property rights, it is essential to consider three potentially involved par-
ties: the owner of the NFT, the owner of the underlying work within the
NFT, and the author of the underlying work within the NFT. In practice, the
owner of the NFT is not always authorized to use the underlying work in
any way. Therefore, the owner of the NFT cannot prohibit the creation of

Art. 3 par. 1 Act No. 185/2015 Copyright Act
80Art. 3 par. 7 Act No. 185/2015 Copyright Act
81Art. 2 par. 1 Act No. 121/2000 Copyright Act
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copies of the underlying work or the NFT itself, nor can they restrict their
other uses. Encoding information about the owner of the NFT does not
imply that they are also the rightful subject of copyright to the underlying
work. These are two completely distinct entities. The author of the original
work remains the holder of intellectual property rights to the underlying
work. Therefore, if there is no legal relationship to the underlying work,
the owner of the NFT can only be considered the owner of the asset value
representing the work. The transfer of rights to an NFT to another person
must therefore be regulated through a separate contract in which the par-
ties also define the conditions of the transfer, including licensing rights,
the possibility of commercial use of the underlying work, and so on. These
contracts are usually intermediated by selling/trading platforms in elec-
tronic forms and are signed by an electronic signature. For example, the
abovementioned can be derived from the Article 43 of the Polish Act of
4th of February 1994 on Copyright and Related Rights, which stipulates:
“An agreement on the transfer of copyrights requires written form under
pain of nullity.” Hence, a person trading with NFTs should be aware that it
cannot honestly promise a transfer of copyrights to a work linked with a
given NFT as a transfer of copyrights must be done in writing. Also grant-
ing an exclusive licence must be done in writing. As a consequence, a per-
son trading NFTs may grant only non-exclusive licences to a work linked
with a given NFT or included in the NFT. Furthermore, a creator of the NFT
that is linked with a protected work needs the permission of the entitled
entity, in most cases of the author of a given work (inter alia permission
to reproduction of a work on servers). The same applies to NFTs where a
work is included in the NFT. However, there are works created by AI that
are linked with NFTs - at present, unlike in the Czech and Slovak Repubilic,
they are not protected by intellectual property law in Poland. Therefore,
it is necessary to note that the copyrights to an underlying work can-
not be obtained just by obtaining an NFT. As regards a transfer of copy-
rights as well as granting an exclusive licence, Polish law requires a writ-
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ten form and an indication of the fields of exploitation of a given work.

In conclusion, this part of the e-book has outlined the intricate rela-
tionship between NFTs and copyrights in the V4 region but did not di-
rectly address the complex issues raised by NFTs. It shall help the po-
tential creators and the general public to face the challenge of adapting
copyright regulations to effectively address the new digital landscape
and provide a foundation for further study and analysis in this rap-
idly evolving field. Striking a balance between incentivizing creativi-
ty and protecting the rights of creators will be essential in fostering a
thriving digital art ecosystem. It is evident that NFTs have the potential
to revolutionize the way we conceive and manage ownership and val-
ue in the digital age. However, their rise also necessitates robust legal
mechanisms to safeguard the rights and interests of all parties involved.
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